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1 Filed May 21 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DORRIS A. HANES, 2900 “0” Street, N. W., Washing¬ 
ton, D. C., Plaintiff, 


vs. 

FRANK C. PACE, JR., Secretary of the Army, Wash¬ 
ington 25, D. C., Defendant. 

Civil Action No. 2084-51 

Complaint for Declaratory Judgment, Mandatory 

Injunction, Etc. 

For his complaint herein, the plaintiff, Dorris A. Hanes, 
states as follows: 

1. This Court has jurisdiction of this action because 
of its general equity powers conferred by statute upon 
it and because the subject-matter, exclusive of interest 
and costs, exceeds the sum of $3,000.00. 

2. Plaintiff served as an enlisted man and commis¬ 
sioned officer of the Kentucky National Guard from June 
24, 1916, and as a commissioned officer in the National 
Army of the United States beginning August 29, 1918, un¬ 
til July 1, 1920, when he was appointed a first lieutenant 
in the Regular Army of the United States and served 
therein in all grades to lieutenant colonel. On April 12, 
1941, he was appointed a temporary colonel in the Army 
of the United States, and served in that rank until Oc¬ 
tober 18, 1943, when he was returned to the rank of lieu¬ 
tenant colonel in the Regular Army. On April 30, 1944, 
he was retired a lieutenant colonel under the circum¬ 
stances hereinafter set forth. During World War I, he 
served in the infantry, mostly with troops. From 1920 
until 1942, he served in the Quartermaster Corps of the 
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Army, as quartermaster, constructing quartermaster, and 
real estate officer. During 1942 he was assigned 
2 to duty overseas and served abroad under three 
assignments until relieved from such duty, returned 
to the United States, and placed on the retired list, as 
hereinafter more fully shown. 

3. The Act of July 29, 1941 (Public Law No. 190, 77th 
Congress, 55 Stat. 606), suspended Section 24b of the 
National Defense Act, as amended (which provided a sys¬ 
tem of classification of Army officers and for their retire¬ 
ment or discharge from service), and provided that dur¬ 
ing the national emergency declared by the President on 
May 27, 1941, the Secretary of War (now Secretary of 
the Army), under regulations by him to be prescribed and 
for causes by him deemed sufficient, might remove any 
officer from the active list of the Regular Army whose 
performance of duty or general efficiency, compared with 
other officers of the same grade and length of service, wets 
such as to warrant removal from active service, or whose 
retention on the active list was not justified for other 
good and sufficient reasons appearing to the satisfaction 
of the Secretary of War: provided, that each officer so 
removed from the active list shall have been recommended 
for removal by a board of not less than five general of¬ 
ficers convened for that purpose by the Secretary of War, 
and that each officer be allowed a hearing before said 
board. 

Said Act further provided that the action of the Secre¬ 
tary of War in removing an officer from the active list 
shall be final and conclusive; officers so removed from 
the active list who have less than seven completed years 
of commissioned service shall be honorably discharged, 
and those who have seven or more completed years of 
commissioned service shall be retired with retirement pay, 
those having more than thirty years service or who served 
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during World War I to receive 75 per cent of active duty 
pay at the time of retirement, and those with less than 
30 but 7 or more years of service to receive pay 
3 equal to 2 y 2 per centum of active service pay, multi¬ 
plied by the number of complete years of service. 

4. While serving abroad as Depot Commander, That- 
cham General Depot, England, plaintiff received a notice, 
dated September 4, 1943, to appear before a so-called 
reclassification board on September 7, 1943, at nine o’clock 
A.M., for investigation of a request for plaintiff’s reclassi¬ 
fication in accordance with the recommendations “of the 
Chief Quartermaster, SOS, ETOUSA”, for the alleged 
reasons (1) that “it was necessary to relieve” plaintiff 
as Quartermaster, North Ireland; (2) plaintiff “failed to 
carry out necessary duties at Liverpool Depot, and did 
not demonstrate proper attention to performance of” his 
“duties at Thatcham Depot”, which allegations or charges 
were and are false and untrue, because plaintiff’s services 
in the capacities and at the places mentioned were out¬ 
standing and exceptional, all as shown by the numerous 
commendations received from his superior officers. 

Said notice further advised plaintiff that no witnesses 
would be called, but evidence would be in the form of 
certain documents and sworn statements of nineteen per¬ 
sons, whose names were listed in said notice, and official 
reports of three officers therein mentioned. The conclud¬ 
ing sentence of said notice stated “Any evidence you” 
(plaintiff) “desire to introduce may be introduced by you 
in the form of sworn statements.” While plaintiff was 
furnished with copies of a part of the documentary evi¬ 
dence and sworn statements referred to in said notice, 
over half of such alleged supposed evidence was missing 
and was not furnished plaintiff, wffio was not apprised 
of the nature of the contents thereof and had no oppor¬ 
tunity or means of ascertaining the same. In view of the 
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voluminous nature of the sworn statements and docu¬ 
mentary evidence referred to in said notice, a per- 
4 iod of three days was wholly inadequate and in¬ 
sufficient to enable plaintiff to prepare to meet or 
explain the same, which he would have been able to do 
if afforded sufficient time. Much of said supposed evi¬ 
dence was illegally obtained. 

5. Although timely demands were made therefor, plain¬ 
tiff was denied his requests (1) to be advised of the find¬ 
ings of the board; (2) that the issues before such board 
be made more definite and certain; (3) that plaintiff and 
his counsel be permitted to examine the entire record be¬ 
fore such board; and (4) that he be confronted by the 
witnesses against him for the purpose of cross-examina¬ 
tion, all of which denials were contrary to and in dero¬ 
gation of plaintiff’s rights under the Constitution of the 
United States. 

6. Thereafter the proceedings of said so-called reclassi¬ 
fication board were submitted to a Board of General Of¬ 
ficers convened by the Commanding General, European 
Theater of Operations. Plaintiff appeared before said 
Board of General Officers, but was not accorded a hear¬ 
ing before said Board, the evidence being limited to that 
offered before the said so-called reclassification board. 

7. Effective October 18, 1943, the temporary appoint¬ 
ment of plaintiff as colonel, Army of the United States, 
was terminated, and he reverted to his Regular Army rank 
of lieutenant-colonel, Quartermaster Corps. On October 
27, 1943, plaintiff was ordered to return to the United 
States by the first available water transportation and to 
report upon arrival to the Commanding General, Port of 
Embarkation. Plaintiff returned to the United States 
pursuant to said order, and while awaiting orders at the 
Now York Port of Embarkation, Brooklyn, New York, he 
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received a communication from The Adjutant General of 
the Army, dated November 22, 1943, reading as follows: 

“1. In accordance with the provisions of the Act of 
July 29, 1941, Public Law 190—77th Congress, copy 
5 attached, you have been recommended by competent 
authority for immediate removal from the active 

list. 

“2. Prior to final action of the War Department, it 
is desired to ascertain whether or not you prefer to avail 
yourself of the voluntary retirement privileges afforded 
you by law. You may make application for retirement 
under the provisions of AR 605-245, June 17, 1941, copy 
of which is attached. To assist you in reaching this de¬ 
cision, you are informed that according to War Depart¬ 
ment records, you completed 26 years of service for re¬ 
tirement purposes on 12 April 1943. Your annual retired 
pay under the law will be 75 per cent of your annual ac¬ 
tive duty pay. Should you elect to retire voluntarily, so 
indicate by indorsement hereon, in which case action on 
your request for retirement will be taken at the earliest 
practicable date without further application. 

“3. You will reply to this communication within three 
days, using the most expeditious means available, by util¬ 
izing the prepared indorsement on this communication. 
Your desires with respect to paragraph 2, of the indorse¬ 
ment must be indicated. 

“By order of the Secretary of War: 

“R. R. Stabler 
“Adjutant General 

“2 incls. 

Inc. 1—Copy Public Law 190. 

Inc. 2—Copy AR 605-45 


“1st Indorsement 


“To: The Adjutant General, Washington, D. C. 

“1. Receipt of the basic communication is hereby ac¬ 
knowledged. 

“2. I do (do not) * desire to retire under the provi¬ 
sions of AR 605-245, effective at the earliest practicable 
date after receipt of this communication by The Adjutant 
General. 

“ "Line out words -which are not applicable. 


(Signature) 


(Rank) (Arm or Service)** 

8. At the time of receiving the communication quoted 
in paragraph 7 hereof, plaintiff, as above shown, was on 
an “awaiting orders” status, had no duties to perform, 
and was extremely anxious to obtain leave of absence in 
order that he might visit his wife, who was ill, and 
6 living in Washington, District of Columbia. Al¬ 
though plaintiff had accumulated leave to his credit 
of about three months, he was denied leave of absence to 
visit his sick wife, but was informed that if he signified 
his willingness to accept voluntary retirement as sug¬ 
gested in the communication quoted in paragraph 7 hereof, 
he would be granted leave of absence. Being extremely 
worried as to the condition of his wife; being desirous 
of obtaining for her the best medical services within his 
means; wanting personally to see that she had proper 
medical care and attention; having devoted considerable 
time and effort in endeavoring to obtain a fair and im¬ 
partial consideration of his case; being nearly exhausted 
from such efforts; and acting under the compulsion and 
duress of complying with a written military command to 
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submit his answer to said communication within three 
days, plaintiff, on November 27, 1943, filled out, signed 
and dispatched the prepared indorsement attached to 
said communication of November 22, 1943, signifying his 
consent to be retired volunntarily instead of further con¬ 
testing his removal from the active list of the Army under 
and in accordance with the provisions of said Public Law 
No. 190. Immediately thereafter, plaintiff was granted 
leave of absence for the period of about three months. 

9. On April 10, 1944, plaintiff sent a telegram to The 
Adjutant General of the Army, the appropriate official, 
requesting that a court of inquiry be convened in accord¬ 
ance with the provisions of Army Regulation No. 600-300 
to examine the evidence used by the classification board 
in his case because of its insufficiency to support the find¬ 
ings of the board, and also requesting that under the pro¬ 
visions of Army Regulations 605-245, he be permitted to 
withdraw his request for voluntary retirement dated No¬ 
vember 27, 1943, both of which requests were denied, 
plaintiff being notified of such denial on May 5, 
7 1944. 

10. Plaintiff was arbitrarily and unlawfully re¬ 
tired on April 30, 1944, ostensibly under and in accord¬ 
ance with the provisions of the Act of July 31, 1935, (49 
Stat. 505), as amended by Section 3 of the Act of June 
13, 1940 (54 Stat. 380), but actually, to all legal intents 
and purposes, plaintiff’s name was removed from the ac¬ 
tive list of the Army under and in accordance with the 
said Act of July 29, 1941. 

11. Section 107 of the Act of June 29, 1948 (Public 
Law No. 810, 80th Cong., 62 Stat. 1082) provides, among 
other things, as follows: 

“(a) Immediately following the enactment of this Act, 
the Secretary of the Army and the Secretary of the Air 
Force, for their respective services, shall transmit the 
records of all proceedings in the case of each person here- 
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tofore removed from the active list of the Regular Army 
or the Regular Air Force, as the case may be, pursuant 
to the provisions of section 2 of the joint resolution of 
July 29, 1941 (55 Stat. 606), to a Board of Review con¬ 
vened under section 104 of this title. Each person so re¬ 
moved shall be notified of the reference of his case to such 
Board of Review, and shall be accorded opportunity to 
appear before the board in person or by counsel. After 
full and fair consideration of all the facts and circum¬ 
stances of each such case as they existed at the time of 
removal, the board shall transmit to the Secretary of the 
Army or to the Secretary of the Air Force, as appropri¬ 
ate, a report thereon containing its findings of facts, its 
conclusion on the question whether such removal was 
justified, and its recommendation on the question whether 
the officer affected should be restored to the active list 
pursuant to the provisions of this section. 

“(b) In each such case in which the Secretary of the 
Army or the Secretary of the Air Force approves a 
recommendation for the restoration of any person to the 
active list of the Regular Army or the Regular Air Force, 
he shall transmit the record of proceedings to the Presi¬ 
dent, who is authorized and requested to appoint such 
person, by and with the advice and consent of the Senate, 
as a commissioned officer on the active list of the Regular' 
Army or the Regular Air Force, as the case may be, in a 
grade determined by the following schedule: Officers with 
* * * twenty-one or more, but less than twenty-eight years 
of such service, shall be appointed in the grade of lieu¬ 
tenant colonel * * 

12. Upon the passage of the said Act of June 29, 
194S, plaintiff made application to the Secretary of 
8 the Army for the consideration of his case by the 
Board of Review provided for therein, and re¬ 
quested that he be granted a hearing, as provided in said 
Act, but his requests were denied July 14, 1949. 
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13. Section 207 of the Legislative Reorganization Act 
of 1946, approved August 2, 1946, Public Law No. 601, 
79th Cong., 60 Stat. 837, provides as follows: 

“The Secretary of War, the Secretary of the Navy, and 
the Secretary of the Treasury with respect to the Coast 
Guard, respectively, under procedures set up by them, 
and acting through boards of civilian officers or employ¬ 
ees of their respective departments, are authorized to cor¬ 
rect any military or naval record where in their judgment 
such action is necessary to correct an error or to remove 
an injustice.” 

14. Pursuant to the provisions of said Reorganization 
Act of 1946, the Secretary of War established a board, 
known as the ‘‘Secretary of War’s Board on Correction 
of Military Records”, and promulgated rules and regula¬ 
tions, known as War Department Memorandum No. 400- 
20-2, dated April 17, 1947, for the administration and 
carrying out of the provisions of Section 207 of said 
Legislative Reorganization Act of 1946, wherein the pro¬ 
cedure for obtaining relief thereunder was prescribed. In 
accordance with the provisions of said section of the Leg¬ 
islative Reorganization Act of 1946 and pursuant to the 
said regulations thereunder, plaintiff submitted his writ¬ 
ten application in due form to the Secretary of War for 
relief, setting out and furnishing the information called 
for by said regulations, but his application was arbitra¬ 
rily, capriciously and unlawfully refused and he was de¬ 
nied a hearing before said Board on Correction of Mili¬ 
tary Records, contrary to and in violation of his right 
thereto under and in accordance with said Legislative Re¬ 
organization Act of 1946. 

15. Plaintiff is now and has been ever since his un¬ 
lawful retirement, as aforesaid, fully qualified, men- 

9 tally, physically, and professionally, to perform full 
active military service and, except for his said un- 
lawful retirement, would have performed such active serv- 
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ice continuously to the present time. By reason of the 
arbitrary, capricious, and unlawful acts herein complained 
of, plaintiff has been, since retirement as aforesaid, and 
will continue to be deprived of the difference between his 
retired pay and his active duty pay and allowances, 
amounting to about the sum of $375.00 per month from 
April 18, 1944, to the present time and until such time in 
the future as he shall be restored to his full rights in the 
premises. 

16. As already shown, the actions of the military au¬ 
thorities in plaintiff’s case were and are arbitrary, capri¬ 
cious, unlawful, without legal authority, and in violation 
of plaintiff’s legal rights and rights under the Constitu¬ 
tion of the United States, as follows: 

(a) The limitation of time to three days in which plain¬ 
tiff was allowed to prepare his answer and defense to the 
proceedings before the reclassification board mentioned 
and referred to in paragraph 4 of this complaint was 
wholly insufficient and inadequate and amounted to a de¬ 
nial of justice to plaintiff; 

(b) The use before said reclassification board of sworn 
statements and written reports of persons without re¬ 
quiring their appearance before the Board, in order that 
they might be cross-examined, constituted a violation of 
plaintiff’s rights under the Constitution of the United 
States. 

(c) The denial of the right to a hearing before the 
board of general officers convened under and in accord¬ 
ance with Public Law 190, 77th Congress, constituted an 
unlawful denial of plaintiff’s rights under said act, and 

the reclassification of plaintiff was and is void and 
10 of no legal effect; 

(d) That said Board of General Officers referred 
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to in paragraph 6 heerof was illegally convened and had 
no jurisdiction to act upon plaintiff’s case; 

(e) The refusal to grant plaintiff leave of absence for 
the purpose of visiting his sick wife, as hereinbefore 
showm, unless he signified his willingness to be voluntarily 
retired, constituted coercion and duress and deprived 
plaintiff of the exercise of his free will in reaching a deci¬ 
sion relative thereto. 

(f) The written order of November 22, 1943, to answer 
within three days the question set forth therein as to 
whether he desired voluntary retirement, w T as unreason¬ 
able, harsh, and, operating on the mind of plaintiff who 
had been in the military service for more than twenty-six 
years and accustomed to receive and obey commands from 
his superiors without question, deprived him of the exer¬ 
cise of his free will in reaching the decision, under the 
circumstances heretofore outlined herein, to ask for volun¬ 
tary retirement rather than to further oppose removal 
from the active list of the Army under the provisions of 
said Public Law No. 190, and was and is unlawful. 

(g) The denial of plaintiff’s demand, made before his 
retirement, to withdraw’ his request for voluntary re¬ 
tirement, as hereinbefore shown, vras arbitrary, capricious, 
and unlawful, and deprived plaintiff of a legal right he 
had to withdraw said request and insist on further pro¬ 
ceedings under and in accordance with said Public Law 
No. 190. 

(h) The denial of plaintiff’s request for a review of 
the evidence before the board convened under Public Law 
No. 190, made under and in accordance with the Act of 
June 29, 1948, (Public Law No. 810, 80th Congress), wras 

arbitrary, capricious and unreasonable, and, there- 
11 fore, contrary to law. 

(i) The denial of plaintiff’s application for the 
correction of his military record and for a hearing before 
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the Secretary of War’s Board on Correction of Military 
Records, was arbitrary, capricious, unreasonable, and con¬ 
trary to and in violation of the provisions of the said 
Legislative Reorganization Act of 1946. 

WHEREFORE, plaintiff prays: 

1. That this Court, after full hearing, declare and 
determine plaintiff’s status, and particularly whether he is 
lawfully or unlawfully retired from active military serv¬ 
ice; 

2. That this Court, after determining plaintiff’s status, 
issue its mandatory injunction, ordering and directing the 
defendant, his servants, employees, and under-officers, to 
restore plaintiff to the active list of the Regular Army of 
the United States in the rank of lieutenant colonel; and 
such other benefits that would have accrued to plaintiff 
had he not been retired; 

3. That this Court also find and determine that plain¬ 
tiff is entitled to receive the difference between 75 per 
centum and 100 per centum of his active service pay from 
the date of his retirement, April 18, 1944, to the date of 
final hearing of this action; 

4. That plaintiff be granted such other, further and 
different relief as to the Court may seem just and proper 
in the premises. 

/s/ Dorris A. Hanes 
Dorris A. Hanes, 

Plaintiff. 

* • • • 

12 Filed May 21 1951 Harry M. Hull, Clerk 
DISTRICT OF COLUMBIA, ss: 

DORRIS A. HANES, being first duly sworn according 
to law on oath deposes and says that he has read the 
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foregoing Complaint by him subscribed, knows the con¬ 
tents thereof, and verily believes the same to be true. 

/s/ Dorris A. Hanes 
Dorris A. Hanes, 

Subscribed and sworn to before me this 18th day of 
May, 1951. 

/s/ Olive A. Bresette 

Notary Public, D. C. 

* • * • 

13 Filed Sep 19 1951 Harry M. Hull, Clerk 

Answer 

Comes now' the defendant, Frank C. Pace, Jr., Secre¬ 
tary of the Army, by his attorneys, George Morris Fay, 
United States Attorney for the District of Columbia, D. 
Vance Swann and David Orlikoff, attorneys, Department 
of Justice, and for answer to the complaint herein states 
as follow's: 

First Defense 

The complaint fails to state a claim against the defend¬ 
ant, upon w'hich relief can be granted. 

Second Defense 

The court lacks jurisdiction of the subject matter of the 
action. 


Third Defense 

I 

Defendant denies the allegations contained in paragraph 
1 of the complaint. 

n 

Defendant admits the allegations contained in para¬ 
graphs 2 and 3 of the complaint. 
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in 

Defendant denies the allegations in paragraph 4 of the 
complaint except that it admits that plaintiff received a 
notice dated September 4, 1943, which stated that a 
14 Reclassification Board would convene on September 

7, 1943, to investigate a recommendation for plain¬ 
tiff’s reclassification under AR 605-230 for the reasons: 
That it was necessary to relieve plaintiff as quartermas¬ 
ter, North Ireland, because he failed to carry out neces¬ 
sary duties at Liverpool Depot and did not demonstrate 
the proper attention to the performance of his duties at 
Thatchan Depot. Said notice further advised plaintiff 
that no witnesses would be called and that testimony 
would be in the form of certain documents and sworn 
statements. 

Further answering, defendant alleges that plaintiff re¬ 
quested and received an extension of time to appear for 
a hearing before the said Reclassification Board until 
September 10, 1943. 

IV 

Defendant denies the allegations contained in para¬ 
graph 5 of the complaint except that defendant admits 
that plaintiff was denied his requests to be permitted to 
inspect the record before submission and to be advised of 
the findings of the Board and that the issues be defined 
and made more certain. 

Further answering, defendant alleges that the proced¬ 
ure before the Reclassification Board was fully in accord¬ 
ance with the applicable law and regulations. 

V 

Defendant admits the allegations contained in para¬ 
graphs 6 and 7 of the complaint. 


16 A 


VI 

Defendant denies the allegations contained in paragraph 
8 of the complaint, except that defendant admits that on 
November 27, 1943, plaintiff signed the documents set out 
in paragraph 7 of the answer signifying plaintiff’s inten¬ 
tion to be voluntarily retired under the provisions of AR 
605-245 instead of further contesting his removal from 
the active list of the Army under and in accordance with 
the provisions of Public Law 190. 

15 VII 

Defendant admits the allegations contained in para¬ 
graph 9 of the complaint. 


VIII 

Defendant denies the allegations contained in paragraph 
10 of the complaint. Further answering, defendant al¬ 
leges that the plaintiff was lawfully retired in accordance 
with the provisions of the Act of July 31, 1945, (49 Stat. 
505, as amended by Sec. 3 of the Act of June 13, 1940, 54 
Stat. 380). 

IX 

Defendant admits the allegations contained in para¬ 
graph 11 of the complaint. 

X 

Defendant admits the allegations contained in para¬ 
graph 12 of the complaint. Further answering, defendant 
alleges that the plaintiff had no right to a hearing under 
Public Law 810, 80th Cong., 62 Stat. 1082. 

XI 

Defendant admits the allegations contained in para¬ 
graph 13 of the complaint. 
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XII 

Defendant denies the allegations contained in paragraph 
14 of the complaint, except that defendant admits that 
plaintiff made an application for a hearing before the 
Board of Correction of Military Records, and that such 
application was denied. Further answering, defendant al¬ 
leges that plaintiff had no right to a hearing before said 
Board for the Correction of Military Records. 

XIII 

Defendant denies the allegations of paragraphs 15 and 
16. 

WHEREFORE, defendant prays that the complaint 
herein be dismissed and in all things denied; that 

16 this defendant be discharged with costs, and for all 
appropriate relief. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
/s/ D. Vance Swann 
D. Vance Swann 

Attorney, Department of Justice 
/s/ David Orlikoff 
David Orlikoff 

Attorney, Department of Justice 
Attorneys for Defendant. 

• * * • 

17 Filed Dec 19 1951 Harry M. Hull, Clerk 

Motion For Summary Judgment 

Comes now the defendant through his attorneys, D. 
Vance Swann and David Orlikoff, Attorneys, Department 
of Justice, and moves the court for summary judgment 
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in his favor pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, and for his reasons therefor says: 

1. That the pleadings filed in this case and annexed 
affidavit of David Orlikoff, sworn to December 17, 1951, 
show that there is no genuine issue as to any material 
fact, and that defendant is entitled to judgment as a mat¬ 
ter of law. 

2. And for other reasons apparent of record and de¬ 
fendant’s points and authorities filed herewith. 

/s/ D. Vance Swann 
D. Vance Swann 
/s/ David Orlikoff 
David Orlikoff 

• • • • 

18 DISTRICT OF COLUMBIA,) 

) ss:— 

WASHINGTON, D. C. ) 

David OrlikofF, being duly sworn, deposes and says that 
he is an attorney, Department of Justice, attorney for the 
defendant; that the official records of the Adjutant Gen¬ 
eral’s Office reveals the following information pertaining 
to Colonel Dorris A. Hanes, the plaintiff herein: 

1. By notice dated September 4, 1943, plaintiff was 
notified that a Board would convene for the purpose of a 
formal hearing on September 7, 1943, to investigate a rec¬ 
ommendation for plaintiff’s reclassification under A.R. 
605-230 for the reasons: That it was necessary to relieve 
plaintiff as quarter master because he failed to carry out 
necessary duties at Liverpool Depot and did not demon¬ 
strate the proper attention to the performance of his 
duties at Thatcham Depot. 

2. The plaintiff requested and received an extension 
of time to appear for a hearing before the said Reclassi¬ 
fication Board until September 10, 1943. At the hearing 
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of the Reclassification Board on September 10, 1943, testi¬ 
mony against the plaintiff was introduced in the form of 
sworn statements. The plaintiff was represented by coun¬ 
sel and testified on his own behalf. 

3. On October 11, 1943, a Board was convened under 
the provisions of Public Law 190, to review the proceed¬ 
ings of the Reclassification Board. Plaintiff was repre¬ 
sented by counsel. Upon questioning by the President of 
the Board, the plaintiff stated that he had no additional 
evidence to offer, that he desired to make no statement 
and desired to call no witnesses on his own behalf. 

4. Under date of November 22, 1943, the plaintiff re¬ 
ceived a communication from the Adjutant General’s Of¬ 
fice that in accordance with the provisions of Public Law 
190 he had been recommended for immediate removal. 

from the active list, but that prior to final action 
19 of the War Department it was desired to ascertain 
whether or not plaintiff preferred to avail himself 
of the voluntary retirement privileges afforded by law 
under the provisions of A.R. 605-245. Plaintiff was fur¬ 
ther directed to reply to the communication by endorse¬ 
ment within three days. 

5. On November 27, 1947, plaintiff indicated by en¬ 
dorsement on the above communication that he desired to 
retire under the provisions of A.R. 605-245, effective at 
the earliest practical date after receipt of the communica¬ 
tion by the Adjutant General. 

6. On December 30, 1943, plaintiff was retired from 
active duty to take effect April 30, 1944, under the provi¬ 
sions of the Act of July 31, 1935, 49 Stat. 507, as amended 
by Section 3 of the Act of June 13, 1940, 54 Stat. 380. 

7. On April 10, 1944, plaintiff sent a telegram to the 
Adjutant General, requesting that a Court of Inquiry be 
convened under A.R. 600-300 to examine the evidence used 
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by the Reclassification Board and further requested that 
he be permitted to withdraw his request for retirement 
dated November 27, 1943, under the provisions of A.R. 
605-245. 

8. On the 5th of May, 1944, plaintiff was notified by 
the Adjutant General that his requests for a Court of 
Inquiry and revocation of his retirement w’ere not favor¬ 
ably considered. 

/s/ David Orlikoff 
David Orlikoff 

Subscribed and sworn to 

this 17th day of December, 1951. 

/s/ Sara B. McGrarr 
Notary Public, D. C. 

My Commission Expires May 1, 1956. 

* * • • 

20 Filed Jun 27 1952 Harry M. Hull, Clerk 

Memorandum 

Plaintiff, a retired regular Army officer, seeks a manda¬ 
tory injunction ordering defendant to restore him to the 
active list of the regular Army, on the ground that his 
retirement following certain alleged irregularities in a 
reclassification proceeding was induced by coercion and is 
therefore illegal. 

This relief cannot be granted under United States v. 
Burchard, 125 U.S. 176; McBlair v. United States, 19 
Ct. Cl. 528; Runkle v. United States, 19 Ct. Cl. 396; Potts 
v. United States, 125 U.S. 173. 

He also prays for a declaratory judgment determining 
the legality of his retirement. This cannot be granted, 
inasmuch as the Declaratory Judgment Act does not con¬ 
fer jurisdiction in the courts over cases in w’hieh it did 


not exist before enactment, nor can it give relief indirectly 
which cannot be given directly. Clark v. Memolo, 85 U. S. 
App. D. C. 65, 174 F. 2d 978, and cases cited. 

He also prays that this court determine that he is en¬ 
titled to receive the difference between his active pay and 
retirement pay since retirement in 1944. His remedy, if 
any, is in the Court of Claims. 28 U.S.C. 1491; 28 TJ.S.C. 
1346. Motion of defendant for summary judgment will 
therefore be granted. Counsel will submit order. 

David A. Pine 
Judge 

June 27, 1952 

• • • • 

21 Filed Jul 8 1952 Harry M. Hull, Clerk 

Order 

A motion having been regularly made by the defendant 
above named for summary judgment in favor of the de¬ 
fendant on the ground that there is no genuine issue as 
to any material fact and the defendant is entitled to judg¬ 
ment as a matter of law, 

On reading the complaint, the answer and the affidavit 
of David Orlikoff sworn to December 17, 1951, and after 
hearing the attorneys for respective parties hereto, and 
the court having filed its memorandum opinion dated June 
27, 1952, it is 

ORDERED that said motion be granted and that plain¬ 
tiff’s complaint be and the same is hereby dismissed with 
costs. 

David A. Pine 

United States District Court Judge 


July 8, 1952. 
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23 Filed Aug 6 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of August, 1952, 
that Dorris A. Hanes, the above named plaintiff, hereby 
appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment of this 
Court entered on the 8th day of July, 1952, in favor of 
the defendant, Frank C. Pace, Jr., Secretary of the Army, 
against said Dorris A. Hanes, plaintiff herein. 

/s/ Thomas H. King 
Thomas H. King 
/s/ Richard L. Merrick 
Richard L. Merrick, 

1624 Eye St., N. W., 
Washington 6, D. C., 
Attorneys for Plaintiff 
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QUESTION PRESENTED 

The question is whether the United States District 
Court for the District of Columbia has jurisdiction of an 
action brought by a retired Army officer to accomplish 
(1) a declaration of his status as to whether he was law¬ 
fully or unlawfully retired; (2) restoration to the active 
list of the Regular Army because of illegal retirement; 
and (3) an adjudication that he is entitled to the differ¬ 
ence between active service pay and allowances and re¬ 
tired pay from April 18, 1944, to date of final hearing in 
said District Court. 
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Doeeis A. Hanes, Appellant, 
v. 

Fbank C. Pace, Je., Secretary of the Army, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

The Court below has jurisdiction under and because of 
the provisions of Section 207 of the Legislative Reor¬ 
ganization Act of 1946, approved August 2, 1946 (60 
Stat. 837) (Annex, p. 31), as amended by the Act of 
October 25, 1951 (Public Law No. 220, 82nd Cong., 1st 
Sess.), (Annex, p. 31), and the Declaratory Judgment 
Act of June 25, 1948, 62 Stat. 964, as amended May 24, 
1949, 63 Stat. 105 (Annex, p. 38.) 
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This Court has jurisdiction of this appeal under and 
pursuant to the provisions of Section 1291, Title 28, 
United States Code. 

Statement of the Case 

Dorris A. Hanes, plaintiff below and appellant in this 
Court, served as an enlisted man and commissioned officer 
in the Kentucky National Guard and as a commissioned 
officer in the National Army of the United States before 
and during the First World War. He was appointed a 
first lieutenant in the Regular Army of the United States 
on July 1, 1920, and served in all grades to and including 
that of lieutenant colonel in the Regular Army. On April 
12, 1941, he was appointed a temporary Colonel and 
served in that rank until October 18, 1943, when he was 
returned to his permanent rank of lieutenant colonel, and 
on April 30, 1944, he was retired in that rank after 26 
years of active service. During World War I, appellant’s 
service was in the Infantry, mostly with troops, but in 
1920 he was transferred to the Quartermaster Corps, and 
served as quartermaster, construction quartermaster, real 
estate officer, and commanding officer of general Quar¬ 
termaster depots in Ireland and England (Joint App. pp. 
1A-4A). 

While serving as Depot Commander, Thatcham General 
Depot, in England, appellant was ordered to appear on 
September 7, 1948, before a so-called reclassification 
board on charges that his services were unsatisfactory, 
which charges were false, because he had received com¬ 
mendations from superior officers for the same services. 
He was advised that no witnesses would be called before 
said classification board, but the evidence would be in the 
form of documents, sworn statements of nineteen per¬ 
sons, and official reports of three officers. Appellant was 
furnished with copies of less than one-half of the so- 
called evidence against him, had no information of the 
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contents of the remainder, and was unable, therefore, to 
meet or refute the same. Appellant made timely de¬ 
mands, but his requests were denied, (1) to be advised 
of the findings of the board; (2) that the issues before 
the board be made more definite and certain; (3) that he 
and his military counsel be permitted to examine the 
entire record before the board; and (4) that he be con¬ 
fronted by the witnesses against him so that he might 
cross-examine them (Joint App. pp. 4A-5A) 

The proceedings of the so-called reclassification board 
were submitted to a board of general officers, before 
which appellant was permitted to appear, but he was 
denied a hearing before that board, although the Act of 
July 29, 1941 (55 Stat. 606) under which said board was 
convened provides specifically that each officer proposed 
to be eliminated from the active list shall be granted a 
hearing before the board (Joint App. p. 5A; Annex, p. 
35). 

While on an “awaiting orders’’ status at the New York 
Port of Embarkation, Brooklyn, New York, without any 
duties to perform, appellant was notified in writing that 
he had been recommended for immediate removal from 
the active list of the Army, and that, if he so desired, 
he might retire voluntarily instead of being eliminated 
through the reclassification proceedings. Appellant was 
directed to answer the notice within three days. At that 
time he was extremely anxious to obtain leave of absence 
for the purpose of visiting his sick wife in Washington, 
District of Columbia, about whose condition he was ex¬ 
tremely worried and for whom he desired to obtain the 
best medical services he could afford. Although he had 
three months accumulated leave to his credit, his appli¬ 
cation for leave was denied. He was informed that if he 
was willing to accept voluntary retirement, he would be 
granted leave of absence, but if he was not willing to 
accept voluntary retirement, he would be summarily elimi-- 
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nated from the Army under the reclassification proceed¬ 
ings. Due to his worried condition, his practical exhaus¬ 
tion from efforts to procure a fair and impartial consid¬ 
eration of his case, and being under the compulsion of 
answering within three days what, from his long military 
service and custom of obeying orders, he considered a 
military command, he reluctantly and against his will 
stated that he would retire voluntarily, and immediately 
thereafter he was granted leave of absence for about 
three months. His acceptance of the alternative to retire 
voluntarily was induced by duress and fraud. Before 
his retirement became effective, appellant requested that 
his voluntary retirement request be withdrawn, and that 
a court of inquiry be convened in accordance with appli¬ 
cable Army Regulations to examine the evidence before 
the classification board because of its insufficiency to sup¬ 
port the findings of the board, both of which requests 
were arbitrarily denied (Joint App., pp. 6A-8A) 

Upon enactment of the Act of June 29, 1948 (62 Stat. 
1082, Title 10 U. S. Code, Sec. 586), appellant made ap¬ 
plication under Section 107 thereof for consideration of 
his case by and for a hearing before the board provided 
for therein, but his requests were arbitrarily denied 
(Joint App., p. 9A; Annex, p. 38). 

Appellant also submitted a written application for re¬ 
lief under Section 207 of the Legislative Reorganization 
Act of 1946, approved August 2, 1946 (60 Stat. 837), and 
for a hearing before the “Secretary of War’s Board on 
Correction of Military Records”, established pursuant 
thereto, but his application was arbitrarily refused and 
he was denied a hearing before said board (Joint App., 
p. 10A). 

At the time of and since his unlawful retirement, ap¬ 
pellant was and continued to be fully qualified, mentally, 
morally and professionally to perform full, active mili- 
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tary service, and, except for his unlawful retirement he 
would have performed such active service continuously 
to the present time, and by reason of the arbitrary, ca¬ 
pricious and unlawful acts complained of, he has been 
and will continue to be deprived of the difference be¬ 
tween his active service pay and allowances and his re¬ 
tired pay from April 18, 1944, until final hearing of this 
action in the court below (Joint App., pp. 10A, 11A) 

STATEMENT OF POINTS 

The points to be urged on this appeal are as follows: 

The Court below erred 

(1) In holding in effect that having been retired, ap¬ 
pellant could not be restored to the active list without 
reappointment by the President and confirmation by the 
Senate, a result beyond the jurisdiction of the Court to 
accomplish. 

(2) In relying on judicial precedents indicating that 
the Court below lacked jurisdiction which precedents are 
inapplicable and have been superseded by statutory enact¬ 
ments by the Congress. 

(3) In holding that the Declaratory Judgment Act is 
not applicable to appellant’s case. 

(4) In declining to hear this case on the merits. 

(5) In granting defendant’s motion for summary judg¬ 
ment. 

SUMMARY OF ARGUMENT 

The court below relied on judicial precedents which 
are now inapplicable because appellant’s retirement was 
not approved by the President, and because such prece¬ 
dents have been superseded by statutes; namely, the Leg- 


islative Reorganization Act of 1946, as amended; and the 
Administrative Procedure Act, as amended. 

Judicial review of cases such as this one is specifically 
authorized by the Legislative Reorganization Act, the 
Declaratory Judgment Act, and the Administrative Pro¬ 
cedure Act. The Congress, in enacting the amendment 
to Section 207 of the Legislative Reorganization Act, 
specifically intended that the right of judicial review 
should be preserved and exercised by the Court below. 

The Tucker Act, the Administrative Procedure Act 
and the Declaratory Judgment Act, when construed and 
considered together, confer jurisdiction on the United 
States district courts to hear and determine cases such 
as this one. This is borne out by the limited jurisdiction 
of the United States Court of Gaims to render money 
judgments only. That court lacks jurisdiction to afford 
injunctive relief, or to grant declaratory judgments. The 
intention of Congress to provide generally for a review 
of any agency action is clearly demonstrated in the Ad¬ 
ministrative Procedure Act, which provides that any 
person suffering legal wrong because of any agency 
action shall be entitled to judicial review thereof. The 
Declaratory Judgment Act confers jurisdiction on the 
courts of the United States to declare the rights and 
other legal relations of any interested party seeking a 
declaration. Section 1346, Title 28, U. S. Code, confers 
jurisdiction on the United States district courts of civil 
actions against the Government founded upon any Act of 
Congress or any regulation of an executive department 
of the Government. All of these acts of Congress com¬ 
prise a complete system of review by the courts of the 
United States of all types of controversies affecting the 
citizen and the Government. 

By providing for the reappointment by the head of the 
department concerned of a retired officer whose record 
has been corrected under Section 207 of the Legislative 
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Reorganization Act, as amended, the Congress made pos¬ 
sible the granting of complete relief by the executive de¬ 
partment concerned without the necessity for application 
to the Congress for enactment of private relief legisla¬ 
tion. 

The cases cited by appellant, while not in point as to 
facts, involve legal principles and fundamental rights sub¬ 
stantially the same as those involved in this proceeding, 
and are deemed applicable as precedents for that reason. 

The court below is the only forum open to appellant 
for the assertion of his claimed legal rights and the 
remedying of the wrongs set forth in his complaint. 
Appellant is entitled to a hearing in court on the merits 
of his case, and can obtain such a hearing only in the 
court below. 

Since the original reclassification proceedings resulting 
in appellant’s being recommended for elimination from 
the active list of the Army are invalid, all actions stem¬ 
ming therefrom, including appellant’s consent to retire¬ 
ment, likewise are invalid. 

ARGUMENT 

Cases Relied on Below Inapplicable and Superseded by 

Statute. 

In granting the motion of the defendant for summary 
judgment, the Court below relied (1) on the cases of 
United States v. Burchard, 125 U. S. 176, 31 L. Ed. 662; 
Potts v. United States, 125 U. S. 173, 31 L. Ed. 661, both 
decided in 1888; McBlair v. United States, 19 Ct. Cls. 
528; and Rivrikle v. United States, 19 Ct. Cls. 396, all of 
which are to the effect that once the retirement of an 
officer of the Army or Navy has been approved by the 
President, the President’s act is in the nature of the 
judgment of a court, is final, and cannot be set aside, 
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and restoration to the service can be accomplished only 
by a new appointment, followed by confirmation by the 
Senate; (2) Clark v. Memolo, 85 U. S. App. D. C. 65, 
174 F. 2d 978, a criminal case to the effect that the 
Declaratory Judgment Act does not confer jurisdiction 
on the courts in cases in which it did not exist before 
its enactment; and (3) on 28 U. S. C. 1491 and 1346, be¬ 
cause appellants remedy, if any, is in the United States 
Court of Claims (Joint App., pp. 20A, 21 A) 

Authorities are Inapplicable 

The distinction between the cases of Burehard and 
Potts, and the instant one is that in the latter there was 
no approval by the President of appellant’s retirement. 
Therefore, those cases are inapplicable as precedents in 
this case. Furthermore, they have been superseded by 
the statutory provisions hereinafter mentioned. 

By the Act of October 25, 1951 (Public Law No. 220, 
82nd Cong., 1st Sess.) (Annex pp. 31), the Congress 
enlarged and clarified the provisions of Section 207 of 
the Act of August 2, 1946 (60 Stat. 812), relating to 
correction of military and naval records, and provided 
specifically for just such cases as appellant’s. That Act 
provides that corrective action may be taken upon re¬ 
quests made within three years after discovery by the 
claimant of the alleged error or injustice, or within ten 
years from enactment of the Act, whichever is the later. 
The Act further authorizes the Department concerned to 
pay claims from current appropriations “for losses of 
pay (including retired or retirement pay), allowances, 
compensation, emoluments, or other monetary benefits 
* * * for not more than one year • • * without the 
necessity of reenlistment, appointment, or reappointment 
to the grade, rank, or office to which such pay (including 
retired or retirement pay), allowances, compensation, 
emoluments, and other monetary benefits are attached, 
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and such reenlistments, appointments, and reappoint¬ 
ments are hereby authorized by the Secretary concerned 
without regard to other qualifications.” Therefore, the 
argument that, in the case of a retired officer, appoint¬ 
ment by the President and confirmation by the Senate 
are necessary, is entirely refuted, and the power and 
authority to make reappointments of officers are spe¬ 
cifically conferred on the Secretary of the Army, who could 
thus remedy the injustice done appellant by appointing 
him on the active list of the Army. Confirmation by the 
Senate is unnecessary, in view of the provisions of the 
Act. The conclusion of the Court below in this respect, 
therefore, is erroneous and contrary to law. 

As to applicability of the Declaratory Judgment Act, 
this conclusion by the court below is unsound. 


Judicial Review Authorized 


As originally presented to the Committee on Armed 
Services of the House of Representatives, the bill (H. R. 
1181) which later became the Act of October 25, 1951 
(Public Law No. 220, 82nd Cong., 1st Sess.), amending 
the Legislative Reorganization Act, contained the pro¬ 
vision that the acceptance by the claimant of any settle¬ 
ment made thereunder should ‘‘be final and conclusive 
on all officers of the Government, including review by 
the courts of the United States, except when procured by 
means of fraud”. (Annex pp. 24-31) That proposed limi¬ 
tation of jurisdiction was the subject of considerable dis¬ 
cussion before the sub-committee of the Committee on 


Armed Services of the House of Representatives which 
originally considered the bill. The sub-committee ex¬ 
pressed reluctance to deny applicants the right of review 
by the courts, and was informed that if the words “in¬ 
cluding the courts of the United States” were eliminated 


from the bill, the right of review by the courts would 


be preserved and safeguarded (Annex, p. 28) 
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In executive session, Committee Counsel Smart, of the 
subcommittee, stated that: 

“The next question comes up on page 3, line 11, 
where the adjudication is made final on all Govern¬ 
ment agencies, including the courts, and Mr. Doyle 
raised the question that it should not be made final 
as far as the courts are concerned, and that the 
words in lines 11 and 12, ‘including review by the 
courts of the United States’ should be stricken.” 

Mr. Clemente, another member of the sub-committee, 
then inquired, 

“By eliminating that would it necessarily follow 
that the courts have a right of review”, 

to which Mr. Smart replied, 

“If you strike that out there would be a right of 
review by the courts,” 

and the sub-committee thereupon adopted that amendment 
of the bill; that is, the striking out of the words relating 
to review by the courts of the United States (Annex, 
p. 28). Somewhat the same question arose before the 
full Committee on Armed Services when Mr. Smart, in 
calling up the bill, stated: 

“On Line 11, on page 3, you will find, in subsection 
(c), that the findings by the Board for the Cor¬ 
rection of Military Records are final and binding on 
all officers of the Government, including the courts. 
We struck out the words which excluded the Federal 
Courts so that under appropriate circumstances the 
courts of the United States might review these mat¬ 
ters” (Italics added) (Annex, p. 29.) 

In its report on the bill, the Committee on Armed 
Services of the House of Representatives stated that one 
of the amendments to the bill was “On page 3, lines 11 
and 12, delete ‘including review by the courts of the 
United States’” and “On page 3, lines 11 and 12, the 
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committee has deleted the words ‘including a review by 
the courts of the United States’ since it is of the opinion 
that the courts of the United States should not be pre¬ 
cluded from reviewing such cases under appropriate cir¬ 
cumstances.” (Annex, pp. 29-31) The bill was passed 
by the Congress and approved by the President in that 
form. It is now Public Law 220, to which reference 
already has been made. (Annex, p. 31) By the use 
of the plural “Federal Courts” the Congress intended 
that the United States District Courts would have juris¬ 
diction of actions to review the proceedings in qusetion. If 
jurisdiction to review was intended to be lodged in the 
United States Court of Claims only, the Congress surely 
would have so stated and would have used the singular 
number when mentioning that court. 

It is apparent from the foregoing that no argument is 
necessary to demonstrate clearly that in enacting this 
remedial legislation, it was the intent of the Congress 
that the district courts of the United States should have 
jurisdiction to review cases considered by the Board for 
the Correction of Military Records established pursuant 
to the provisions of Section 207 of the Legislative Re¬ 
organization Act of 1946, as amended by the Act of 
October 25, 1951. Naturally that jurisdiction would ex¬ 
tend to the denial by the board of a hearing as well as 
to a refusal by the board after hearing to grant relief. 
Accordingly, the Court below was in error in holding 
that it is without jurisdiction to hear this case on the 
merits. Its action in granting defendant’s motion for 
summary judgment, therefore, likewise is erroneous. 

Tucker and Other Acts Confer Jurisdiction 

Pursuing the question of jurisdiction further, we find 
interesting and instructive provisions in the Tucker Act 
(24 Stat. 506, Ch. 359, Act of March 3, 1887), now a 
part of Title 28 United States Code the Administrative 
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Procedure Act of June 11, 1946 (60 Stat. 243, Sec. 10) 
(Annex, p. 36), and the Declaratory Judgment Act of 
June 25, 1948, (62 Stat. 964, as amended May 24, 1949, 
63 Stat. 105) (Annex, p. 38). 

Section 1346, Title 28, United States Code, provides 
specifically that the United States District Courts shall 
have original jurisdiction, concurrent with the Court of 
Claims, of “Any other civil action or claim against the 
United States, not exceeding $10,000 in amount, founded 
either upon * • * any Act of Congress, or any regula¬ 
tion of an executive department * * *” but “the district 
courts shall not have jurisdiction” under that section of 
“Any civil action to recover fees, salary, or compensa¬ 
tion for official services of officers of the United States”. 
The Administrative Procedure Act provides that unless 
judicial review is precluded by statute, any person suf¬ 
fering legal wrong because of any agency action or who 
is adversely affected or aggrieved by such agency action 
within the meaning of any relevant statute, shall be 
entitled to judicial review thereof; the form of proceed¬ 
ing for such judicial review shall be any special statutory 
proceeding relevant to the subject matter in any court 
specified by statute, or in the absence or inadequacy 
thereof, any applicable legal form (including actions for 
declaratory judgments or writs of prohibitory or manda¬ 
tory injunction or habeas corpus) in any court of com¬ 
petent jurisdiction, and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. The Act further 
provides that so far as necessary to a decision and where 
presented, the reviewing court shall (1) decide all rele¬ 
vant questions of law; (2) interpret constitutional and 
statutory provisions; (3) compel agency action unlawfully 
withheld or unreasonably delayed; and (4) hold unlawful 
and set aside agency action, findings, and conclusions 
found to be arbitrary, capricious, an abuse of discretion, 
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or otherwise not in accordance with law; because short 
of statutory right; without observance of procedure re¬ 
quired by law; unsupported by substantial evidence; or 
unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In 
making the foregoing determinations, the court shall re¬ 
view the whole record or such portions thereof as may 
be cited by any party (Annex, p. 34.) 

The language of the Declaratory Judgment Act is ex¬ 
tremely broad and sweeping in providing that in a case 
of actual controversy within its jurisdiction any court of 
the United States may declare the rights and other legal 
relations of any interested party, and grant further neces¬ 
sary or proper relief based on a declaratory judgment 
or decree. 

Coupled with the provisions of the Administrative 
Procedure Act and construed therewith, the Declaratory 
Judgment Act may be invoked for the determination and 
review of any agency action taken by any instrumentality 
of the Government. There is no limitation in either of 
those acts to the effect that the Court of Claims must 
review only actions relating to fees, salary, or compen¬ 
sation for official services of officers of the United States, 
and that the United States District Courts shall review 
all the other cases, but it never has been held that the 
Court of Claims can render anything other than a money 
judgment for or against the United States. That court 
has no power or authority to issue mandatory or pro¬ 
hibitory injunctions or to compel action on the part of 
agencies of the United States, such as the power and 
authority exercised by the Federal District Courts. It is 
clear, from the language of the Administrative Procedure 
Act and the Declaratory Judgment Act, that the Federal 
District Courts are the tribunals wherein the judicial 
review provided for shall be obtained, except in those 
cases where the powers of review are lodged specifically 
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by statute in some other court, such as the jurisdiction 
of this Court to review on appeal the decisions and 
determinations of certain of the federal agencies. 

The Administrative Procedure Act definitely provides 
a right of judicial review in all cases of agency action 
wherein the Congress has not provided specifically there¬ 
for in a separate statute dealing with the particular 
agency or particular kind of case, such as those relating 
to the collection of taxes, federal trade matters, de¬ 
cisions of the Securities and Exchange Commission, and 
the like. A search of the statutes fails to reveal any spe¬ 
cific provision for the judicial review of decisions of 
the Department of the Army and the Board for the 
Correction of Military Records. We must assume, there¬ 
fore, that the power of review by the courts of the 
United States discussed by the Committee on Armed Serv¬ 
ices of the House of Representatives and the sub-com¬ 
mittee thereof and so carefully safeguarded and pro¬ 
tected by the committee members is the general power 
of review by the United States District Courts provided 
for in the Administrative Procedure Act. 

Declaratory Judgment Authorized 

Clearly, therefore, the court below was in error in 
holding that it could not grant a declaratory judgment 
determining the status of appellant. Such a limitation 
on the scope of the Declatorv Judgment Act, a purely 
remedial statute, practically destroys its effectiveness 
as to a large number of citizens of the United States 
serving in the Army, Navy, Marine Corps, and Air Force, 
and so circumscribes its operation as to render its pro¬ 
visions nugatory and of no practical use insofar as mem¬ 
bers of the armed forces of the United States are con¬ 
cerned. It cannot be that Congress intended such a nar¬ 
row construction of its language when enacting the broad 
provisions of the Declaratory Judgment Act and pro- 
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viding that in a case of actual controversy within its 
jurisdiction any court of the United States may declare 
the rights and other legal relations of any interested 
party. That act does not limit its operation to civilians 
and their rights and legal relations. By the Adminis¬ 
trative Procedure Act, the United States District Courts 
are given the power and authority to review agency 
action generally, except where statutes preclude judicial 
review or the agency action is made final and not sub¬ 
ject to judicial review. That is not the situation in this 
case. The right of judicial review is real, actual and 
clearly authorized. 

Reappointment of Retired Officer 

The provisions of Public Law 220, 82nd Cong., rela¬ 
tive to the reappointment of an officer already have been 
alluded to. In its report on the bill which became the 
statute, the Committee on Armed Services of the House 
of Representatives, said in pertinent part: 

“Subsection (d) on page 3 was amended by strik¬ 
ing the proviso beginning on line 22. The committee 
was concerned over the possibility that a correction 
of a record might give rise to monetary benefits which 
would normally require military status. The com¬ 
mittee amendment provides that continuing benefits 
which may accrue as a result of correction could be 
made for a period of 1 year without the necessity of 
reenlistment or reappointment to a military grade, 
rank or office and further provided that the Secretary 
concerned shall have the authority to reenlist or re¬ 
appoint such persons, without regard to other quali¬ 
fications • • • (Italics supplied) 

“* * * While the committee is not oblivious of its 
responsibilities in connection with Federal expendi¬ 
tures coming within its cognizance, it takes the posi¬ 
tion that if military and naval personnel have been 
unjustly and improperly aggrieved as a result of an 
error beyond their control, the payment of any sums 
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of money, regardless of the amount, is merely collat¬ 
eral to the correction of the injustice.’’ (Annex, p. 
31) 

From the language of the committee, as embodied in 
its report, the legislative intent was expressed clearly to 
the effect that if an officer’s reappointment becomes nec¬ 
essary in order to afford him adequate relief from unjust 
or erroneous action of the military establishment, the 
Secretary of the department concerned shall have the 
authority to grant complete relief, even to reappointment 
of the officer on the active list. As stated by one of the 
witnesses before the subcommittee, a representative of 
the Department of Defense, the purpose of the legisla¬ 
tion is to relieve Congress of a flood of private relief 
bills. Therefore, the Congress granted to the secretary 
of the department concerned the power to afford com¬ 
plete relief without the necessity for the officer, after cor¬ 
rection of his military record by the board, having a pri¬ 
vate relief bill introduced in his behalf, passed by the 
Congress, and approved by the President, a rather slow 
process in obtaining the full measure of relief to which 
he might be found to be entitled by the board. 

It seems futile to argue, where the statutory provisions 
are so clear, that there is no jurisdiction in the court 
below to grant at least a part of the relief sought by ap¬ 
pellant, yet the court so held. The Administrative Pro¬ 
cedure Act "provides specifically for the issuance by the 
court of both mandatory and prohibitory injunctions and 
extends the power of judicial review’ of agency action to 
those cases in which declaratory judgments are sought. 
That act further provides that the reviewing court shall 
hold unlawful and set aside agency action found to be 
arbitrary, canricious, an abuse of discretion, or otherwise 
not in accordance with law. Those powers certainly were 
not idly given to the federal courts. They wrere intended 
to be exercised, yet the court below pursued the line of 
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least resistance and held that it lacked jurisdiction to 
decide the matter presented to it when the complaint sets 
forth clearly a course of agency action that was unlawful, 
arbitrary, and capricious from beginning to end. 

Thus it is seen that the Declaratory Judgment Act, 
supplemented by the Administrative Procedure Act, pro¬ 
vides a complete remedy for the wrongs done the appel¬ 
lant by the agency action of which he complains if the 
court below will only exercise its power and authority 
thus conferred. 

While Section 1346, Title 28, United States Code, ex¬ 
pressly denies to the Federal district courts jurisdiction 
under that section of civil actions to recover fees, salary, 
or compensation for official services of officers of the 
United States, it specifically confers jurisdiction as to 
all other phases of this action. The principal remedy 
sought in this proceeding is relief from the unlawful, ar¬ 
bitrary and capricious agency action described in the 
complaint. As an ancillary remedy, a prayer was added 
to the complaint asking that the court below “find and 
determine that plaintiff is entitled to receive the difference 
between 75 per centum and 100 percentum of his active 
service pay from the date of his retirement to the date of 
final hearing” of the action. There was no prayer for 
a money judgment against the United States for any 
amount found to be owing. Therefore, the court below 
was in error in holding that appellant’s remedy is in the 
Court of Claims. 

Furthermore, this action, being equitable in nature, if 
the court below had jurisdiction of any part of the cause 
of action, it would, under the familiar equitable maxim, 
render complete justice within its jurisdiction between 
the parties. Accordingly, while the court below may not 
have jurisdiction to render a money judgment against the 
United States for the difference between retired and 
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active duty pay, it does have jurisdiction to declare ap¬ 
pellant’s status, to determine the validity or invalidity 
of the agency action complained of, to direct by manda¬ 
tory injunction the reappointment of appellant to the 
active list of the Army, to define his right with respect to 
the difference between active service and retired pay or 
to take other proper remedial action, and to review the 
entire record in order to reach its decision. 

Judicial Precedents Sustain Right of Judicial Review 

In the case of 

May Dept. Stores Co. v. Brown, 60 F. Sup. 735 
(1945), 

the District Court of Missouri held in effect that courts 
have underlying power to scrutinize acts of administra¬ 
tive agencies to which have been delegated either quasi 
judicial or legislative power on questions of law and 
questions of jurisdiction, even though no right of review 
is given by statute. 

In considering the statute (Section 207 of the Legisla¬ 
tive Reorganization Act of 1946, authorizing the correc¬ 
tion of Military and Naval records) this Court, in 

Bolger v. Marshall, No. 10,807, decided November 
15, 1951, 

(90 U. S. App. D. C., not yet officially reported), 

said that exhaustion of the administrative remedy pro¬ 
vided by statute is “a necessary prelude to judicial con¬ 
sideration”, indicating clearly that if Bolger had ex¬ 
hausted the administrative remedy provided by the stat¬ 
ute there should have been no hesitation on the part of 
the District Court in considering the case on its merits. 

In Agnew v. Board of Governors of the Federal Re¬ 
serve System , 80 U. S. App. 377, 153 F. 2d 785, (1946) 
this Court held in effect that in a case where an adminis¬ 
trative agency issued a final order affecting the rights 
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of individuals based on the construction of a statute of 
general application, and no statutory right of appeal is 
provided, the District Court has jurisdiction to examine 
the agency order in a civil action for injunction. See 
also Board v. Biddle, 78 U. S. App. D. C. 374, 141 F. 2d 
278 (cert. den. 69 S. Ct. 42, 323 U. S. 738, 89 L. Ed. 591) 
to the effect that while the District Court was without 
jurisdiction to award a judgment for back pay, it had 
jurisdiction to enter a declaratory judgment as to the 
status of a civil service employee in the Immigration 
Service. 

There is no question as to the exhaustion by appellant 
in this case of any administrative remedy. In this regard 
appellant has diligently sought to obtain relief by admin¬ 
istrative action, but without success. He has fully ex¬ 
hausted all administrative remedies available to him. 
The reasoning in the Bolger case to the effect that if the 
administrative remedy has been exhausted without relief 
the judicial remedy is open ought to apply to appellant’s 
case, and he should have a judicial review in the court 
below. 

There are many other authorities to the effect that 
unless administrative action is made final by statute, there 
is an inherent right of an aggrieved person to obtain 
relief in an appropriate civil court. The courts are not 
to be impliedly ousted of jurisdiction to review adminis¬ 
trative acts, but the right of review must be specifically 
withdrawn by statute. 

In Dorsey v. Kingsland, 84 TJ. S. App. D. C. 264, 173 
F. 2d 405 (1949) this Court, in an appeal from the denial 
by the United States District Court for the District of 
Columbia of a petition to annul an order of disbarment 
issued by the United States Patent Office, announced the 
rule that, 
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“Under Section 10(e) of the Administrative Pro¬ 
cedure Act, it became the right and indeed the duty 
of the court upon proper application of an aggrieved 
party to judicially review the action of the agency, 
and it may review the whole record of the proceed¬ 
ings had below for the purpose of ascertaining any 
prejudicial error. • • 

In U. S. ex Rel DeLwcw, v. O’Donovan, 82 F. Sup. 435, 
affirmed 178 F. 2d 876 (1948), the District Court in Illi¬ 
nois held that under subsection (b) of Section 10 of the 
Administrative Procedure Act, a judicial review may be 
had by an action for a declaratory judgment or by other 
appropriate proceedings. 

Snyder v. Buck, 75 F. Sup. 902 (reversed because of 
failure to substitute a successor defendant within the six 
months statutory period), 85 U. S. App. D. C. 428, 179 
F. 2d 466, is an implied authority to the effect that there 
is a right of judicial review under the Administrative 
Procedure Act to an “aggrieved” party. That was an 
action by the widow of a naval officer against the Pay¬ 
master General of the Navy to compel by mandamus the 
payment of the equivalent of six months active service 
pay of the decedent to the widow. It involved the equiva¬ 
lent of the pay of an officer of the United States, yet this 
Court impliedly held that if there had been a proper sub¬ 
stitution of parties, the court would have had jurisdiction 
to review the proceedings. The court below in the in¬ 
stant case, therefore, was in error in holding that any 
remedy appellant may have is in the Court of Claims 
and not in the District Court. 

The Emergency Court of Appeals in Gordon v. Bowles , 
153 F. 2d 614 (1946) (cert. den. 66 S. Ct. 1370, 328 U. S. 
858, 90 L. Ed. 1629) held in effect that under the former 
section 400 of Title 28, United States Code, where there 
was a reasonable dispute between the parties as to the 
application and interpretation of an act of Congress or 
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administrative order, either party might resort to the 
District Court in an application for a declaratory judg¬ 
ment. 

In American Casualty Co. of Reading, Pa. v. Howard, 
173 F. 2d 924 (C.A.S.C. 1949), the conrt held that the 
discretion to grant declaratory relief should be liberally 
exercised to afford relief from uncertainty and insecurity 
with respect to rights, status, and other legal relations. 

None of the cases cited is in point with this appeal on 
facts, but the underlying legal principles involved and 
the fundamental rights affected are substantially the same 
as those in this proceeding. 

Since it is clear that the Court of Claims is without 
jurisdiction to render declaratory judgments and has no 
injunctive power, mandatory or prohibitory, there is no 
forum open to appellant to obtain a judicial review of his 
case other than the United States District Court for the 
District of Columbia. The statutes are, we think, explicit 
in their provisions for a judicial review of just such a 
case as this one. Therefore, assuming that the facts 
stated in the complaint are true, and we must so assume 
for the purposes of this appeal, there is a distinct need 
for a judicial review in this case. The facts alleged defi¬ 
nitely show that the appellant has been denied funda¬ 
mental rights in the administrative proceedings men¬ 
tioned in the complaint. He, therefore, is an aggrieved 
party and is entitled to a judicial review of his case. 

CONCLUSION 

It is the appellant’s contention that he would not have 
retired, voluntarily or otherwise, if proceedings had not 
been brought against him. If the original classification 
proceedings are invalid, as alleged in the complaint, be¬ 
cause appellant was denied fundametal rights, then every¬ 
thing is void that stemmed from those originally invalid 
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proceedings likewise. It is further the contention of ap¬ 
pellant that his alleged voluntary retirement was induced 
by coercion, duress and fraud, and that such retirement, 
therefore, is void. 

For the reasons shown in this Brief, appellant respect¬ 
fully urges that this Court reverse the decision of the 
lower court and remand this case for a trial on the merits. 

Respectfully submitted, 

Merrick & King, 

Richard L. Merrick 
Thomas H. King 
1624 Eye St., N. W., 
Washington 6, D. C. 
Attorneys for Appellant. 
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(No. 19) 


SUBCOMMITTEE HEARINGS ON H. R. 1181, TO 
AMEND SECTION 207 OF THE LEGISLATIVE 
REORGANIZATION ACT OF 1946 SO AS TO AU¬ 
THORIZE PAYMENT OF CLAIMS ARISING 
FROM THE CORRECTION OF MILITARY OR 
NAVAL RECORDS 


House of Representatives, 

Committee on Armed Services, 
Subcommittee No. 3, 

Washington, D. C., Thursday, May 3, 1951. 

The subcommittee met at 10 a. m., Hon. Carl T. Dur¬ 
ham, (chairman of the subcommittee) presiding. 

Mr. Durham. The subcommittee will please come to 
order. 

• * • * 

Turning now to H. R. 1181, Mr. Jackson, will you come 
forward, from the Department of Defense. 

* * * • 

(the bill referred to is as follows:) 

(H. R. 1181, 82d Cong., 1st sess.) 

A BILL To amend section 207 of the Legislative Re¬ 
organization Act of 1946 so as to authorize payment 
of claims arising from the correction of military or 
naval records. 

Be it enacted, etc. 

• • • • 
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“(c) The acceptance by the claimant of any settle¬ 
ment made pursuant to subsection (b) of this section 
shall constitute a complete release by the claimant of 
any claim against the United States on account of such 
correction of record and such settlement shall be final 
and conclusive on all officers of the Government, including 
review by the courts of the United States, except when 
procured by means of fraud.” 

• • • • 

Mr. Jackson. • • • 

“The General Accounting Office is concerned with three 
points in this bill. • * * 

“The first one is addressed to the very section you 
gentlemen have referred to, particularly lines 10, 11, 12, 
and 13, on page 3. They object to the language: 

And such settlement shall be final and conclusive on all 
officers of the Government, including review by the courts 
of the United States, except when procured by means of 
fraud. 

• • * • 

Mr. Burns. I am John T. Burns, an attorney in the 
Office of the General Counsel of the General Accounting 
Office, and I am appearing here as a representative of 
that Office. 

I would like to summarize the report 'which the Acting 
Comptroller, Mr. Yates, made on this bill, under date of 
March 16, 1951, at the request of the chairman of this 
committee. Such report was concluded with the state¬ 
ment that the General Accounting Office strongly recom¬ 
mends against favorable consideration of the bill in its 
present form. That recommendation -was based, not on 
the General Accounting Office’s opposition to the general 
purpose of the bill, but mainly on its opposition to the 
following three features: 
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• • • • 

2. The inclusion of the provision in subsection (c) 
which would make administrative settlements final and 
conclusive on all officers of the Government, including 
the courts, except where fraud was involved. 

• • * • 

Mr. Clemente. I note during your discussion you are 
always referring to the Comptroller General’s office. In 
these three lines, it includes review by the courts in the 
United States. It cuts the courts out completely. 

Mr. Burns. Yes, sir. 

Mr. Clemente. Do you see any justification for that? 

Mr. Burns. I certainly do not. I would delete lines 10 
through 13. 

• • • • 

Monday, May 7, 1951. 

• * • * 

STATEMENT OF JOHN T. BURNS, ATTORNEY, 
OFFICE OF THE GENERAL COUNSEL, GENERAL 
ACCOUNTING OFFICE—Resumed 

Mr. Burns. * * * 

• * * * 

As to this challenging the findings of the Department, 
that probably leads into the next point, point two of our 
differences with the Department of Defense. 

This is the inclusion of the provision in subsection (c) 
which would make administrative settlements final and 
conclusive on all officers of the Government, including 
the courts, except where fraud was involved. 

• * • • 

Mr. Durham. When we passed the Reorganization Act 

did we not provide in that a provision whereby any in¬ 
dividual under any regulation issued by any department 
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of the executive branch of the Government would have 
the right of appeal to the courts? 

MR. BURNS. That is very likely there. I am not; 
sure, sir. 

Mr. Durham. I think that applies to all regulations 
in all departments of Government, if I am not mistaken. 

• • • • 

Mr. Durham. I was thinking of the fact we want to 
keep this review open by the courts and all orders and 
regulations issued by the Government, so this would be 
something more or less in line with the act that we did 
pass. 

Mr. Burns. Yes; in that respect, sir. 

• • * • 

STATEMENT OF WILLIAM H. BAIER, DEPART¬ 
MENT OF NAVY, REPRESENTING 
DEPARTMENT OF DEFENSE 

Mr. Baier. I would like to reiterate the position of 
the Department of Defense but in doing so we would like 
to point out there were over 16,000,000 people in the 
last war and so far only 15,000 people have come in and 
requested correction in their records. That is for the 
Army, Navy, Air Force and Coast Guard. 

* • • • 

The big point that is taken is taken on subsection (c). 
The Department of Defense would like to have this bill 
enacted as it is. 

• • • • 

Mr. Durham. Are you .talking about the language in 
subsection (b)? 

Mr. Baier. Subsection (c), sir. 

And such settlement shall be final and conclusive on 
all officers of the Government, including review by the 
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courts of the United States, except when procured by 
means of fraud. 

# • • • 

Mr. Doyle. Calling your attention to lines 10 and 11, 
subsection (c), it reads, “including review by the courts 
of the United States.” 

# 

Do you really think that the review by the courts should 
be eliminated except for cases of fraud? Aren’t there 
cases of mistake? 

Mr. Baier. I think this Board in a way is a court. I 
would like to say if this Board would turn down a case 
which would warrant merit, there are two alternatives, 
I think, for the individual. They can appeal to the 
Board and if the Board has additional evidence, in 
effect they have in the past had several cases where 
there have been appeals and the person went out and 
brought in more evidence and the Board gave them a 
satisfactory decision. 

In other cases, if this Board turns down a case, that 
person can come to Congress and ask for a private re¬ 
lief bill. * * * 

Mr. Doyle. Do you think there is much chance of get¬ 
ting a private relief bill through Congress if there is a 
final hearing by the Board and the Board says “No”? 

Mr. Baier. No, sir; * # • 

• • • • 

Mr. Doyle. I never like to see the right of the court 

to review any board abrogated, whatever the board is. 

• • • • 

May 10, 195L 

EXECUTIVE SESSION 

• • • • 
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Mr. Smart. The next question comes up on page 3, 
line 11, where the adjudication is made final on all Gov¬ 
ernment agencies, including the courts, and Mr. Doyle 
raised the question that it should not be made final as far 
as the courts are concerned, and that the words on 
lines 11 and 12, “including review by the courts of the 
United States” should be stricken. 

Mr. Clemente. By eliminating that would it necessarily 
follow that the courts have a right of review. 

Mr. Smart. If vou strike that out there would be a 
right of review by the courts. 

Mr. Clemente. You would strike the words “including 
review by the courts of the United States” and leave 
the words “except w T hen procured by means of fraud.” 

Mr. Smart. Yes; that ought to be there. 

Mr. Durham. Without objection, the amendment is 
adopted. 

(No. 21) 

FULL COMMITTEE HEARING ON • * * H. R. 1181 

• • • 


House of Representatives, 

Committee on Armed Services, 

Washington, D. C., Tuesday, May 15, 1951. 

The committee met at 10 a. m., Hon. Carl Vinson, 
chairman, presiding. 

The Chairman. Let the committee come to order. 

• • • • 

H. R. 1181 

The Chairman. Another bill, Mr. Durham? 

Mr. Durham. Mr. Chairman, I would like to call up 
H. R. 1181. 
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(H. R. 1181 is as follows:) 

(here follows copy of bill) 

* • * • 

Mr. Smart. Subsection (c) on page 3 originally ex¬ 
cluded a review by the courts of the United States. 

The Chairman. What? 

Mr. Smart. On line 11, on page 3, you will find, in 
subsection (c), that the findings by the Board for the 
Correction of Military Records are final and binding on 
all officers of the Government, including the courts. We 
struck out the words which excluded the Federal Courts 
so that under appropriate circumstances the courts of the 
United States might review these matters. 

The Chairman. Without objection, the amendment is 
agreed to. Without objection, the bill is favorably re¬ 
ported. Mr. Durham will report the bill. 

• * * * 

HOUSE OF REPRESENTATIVES 

82d Congress ) ( Report 

1st Session ) ( No. 449 

AUTHORIZING THE PAYMENT OF CLAIMS 
ARISING FROM THE CORRECTION OF 
MILITARY AND NAVAL RECORDS 


May 15, 1951.—Committed to the Committe of the Whole 
House on the State of the Union and ordered to be 
printed 

Mr. Durham, from the Committee on Armed Services 
submitted the following 
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• REPORT 

(To accompany H. R. 1181) 

The Committee on Armed Services, to whom was re¬ 
ferred the bill (H. R. 1181) to amend section 207 of the 
Legislative Reorganization Act of 1946 so as to authorize 
payment of claims arising from the correction of military 
or naval records, having considered the same, report 
favorably thereon with amendments and recommend that 
the bill as amended do pass. 

The amendments are as follows: 

• • • • 

On page 3, lines 11 and 12, delete “including review by 
the courts of the United States,” 

• •t* 

On page 3, lines 11 and 12, the committee has deleted 
the words “including a review by the courts of the 
United States,” since it is of the opinion that the courts 
of the United States should not be precluded from re¬ 
viewing such cases under appropriate circumstances. 

Subsection (d) on page 3 was amended by striking the 
proviso beginning on Line 22. The committee was con¬ 
cerned over the possibility that a correction of a record 
might give rise to monetary benefits which would nor¬ 
mally require military status. The committee amend¬ 
ment provides that continuing benefits which may accrue 
as a result of correction could be made for a period of 
1 year without the necessity of reenlistment or reappoint¬ 
ment to a military grade, rank or office and further pro¬ 
vides that the Secretary concerned shall have the author¬ 
ity to reenlist or reappoint such persons, without regard 
to other qualifications. • • • 

• • • • 

* • • While the committee is not oblivious of its re¬ 
sponsibilities in connection with Federal expenditures 
coming within its cognizance, it takes the position that if 
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military and naval personnel have been unjustly and im¬ 
properly aggrieved as a result of an error beyond their 
control, the payment of any sums of money, regardless 
of the amount, is merely collateral to the correction of 
the injustice. 

• • • • 

Public Law No. 220, 82nd Cong., First Sess., Act of 

Oct. 25, 1951. 

An Act to amend section 207 of the Legislative Re¬ 
organization Act of 1946 so as to authorize payment of 
claims arising from the correction of military or naval 
records. 

Be it enacted, etc. 

Section 207 of the Act of August 2, 1946 (60 Stat. 812) 
is hereby amended to read as follows: 

“Sec. 207. (a) The Secretaries of the Army, Navy, 

and Air Force and the Secretary of the Treasury (with 
respect to the Coast Guard), respectively, under pro¬ 
cedures set up by them, and acting through boards of 
civilian officers or employees of their respective Depart¬ 
ments, are authorized to correct any military or naval 
record where in their judgment such action is necessary 
to correct an error or remove an injustice, and cor¬ 
rections so made shall be final and conclusive on all 
officers of the Government except when procured by 
means of fraud: Provided, That procedures set up by 
the Secretaries of the Army, Navy, and Air Force in 
accordance with this subsection shall be approved by 
the Secretary of Defense: Provided further, That no 
corrective action shall be taken under this subsection 
unless the request therefor be filed by claimant, his heirs 
at law, or legal representatives within three years after 
his or their discovery of the alleged error or injustice, 
or within ten years after the date of enactment of this 
Act, whichever be the later: Provided further, That the 


32 


failure to file the request by claimant, his heirs at law, 
or legal representative, within three years after his or 
their discovery of the alleged error or injustice may be 
excused by such board of civilian officers or employees 
of the respective Departments upon finding by it that it 
is in the interest of justice to excuse such failure to file 
within the prescribed time in which event action shall be 
taken in the same manner as if the request had been filed 
within the three years as prescribed herein. 

“(b) The Department concerned is authorized to pay, 
out of applicable current appropriations, claims of any 
persons, their heirs at law or legal representatives as 
hereinafter provided, of amounts paid as fines, for¬ 
feitures, or for losses of pay (including retired or retire¬ 
ment pay), allowances, compensation, emoluments, or 
other monetary benefits, as the case may be, which are 
found to be due on account of military or naval service 
as a result of the action heretofore taken pursuant to 
section 207 of the Legislative Reorganization Act of 
1946, or hereafter taken pursuant to subsection (a) of 
this section: Provided, That in the case of deceased per¬ 
sons where no demand is presented by a duly appointed 
legal representative of the estate, payments otherwise 
due hereunder shall be made to the decedent’s widow, 
widower, legal heirs, or beneficiaries in the order of 
precedence or succession as may be prescribed by the 
applicable provisions of law relating to the kind of pay¬ 
ment involved and when not otherwise so provided, in 
the order of precedence set forth in the Act of February 
25, 1946 (60 Stat. 30), or as may be prescribed by the 
applicable provisions of law relating to the kind of pay¬ 
ment involved. 

“(1) This subsection shall not be deemed to authorize 
the payment of any claim heretofore compensated by 
Congress through enactment of a private law. 
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“(c) The acceptance by the claimant of any settle¬ 
ment made pursuant to subsection (b) of this section 
shall constitute a complete release by the claimant of 
any claim against the United States on account of such 
correction of record. 

“(d) Applicable current appropriations shall be avail¬ 
able for payment of such sums as may be due for con¬ 
tinuing the pay (including retired or retirement pay), 
allowances, compensation, emoluments, and other mone¬ 
tary benefits to persons who shall have received pay¬ 
ment pursuant to the provisions of subsection (b) of this 
section and who may be entitled to such continuing pay¬ 
ments as a result of the correction of their militarv or 

V. 

naval records: Provided, That continuing payments are 
authorized to be made to such personnel for not more 
than one year following the date of the correction or 
one year following the date of enactment of this Act, 
whichever be the later, without the necessity of reenlist¬ 
ment, appointment, or reappointment to the grade, rank, 
or office to which such pay (including retired or retire¬ 
ment pay), allowances, compensation, emoluments, and 
other monetarv benefits are attached, and such reenlist- 
ments, appointments, and reappointments are hereby 
authorized by the Secretary concerned without regard to 
other qualifications. 

“(d) The Secretary of Defense and the Secretary of 
the Treasury, for their respective Departments, shall 
make semi-annual reports to the Congress of all claims 
paid under this subsection during the period covered by 
each such report. Each such report shall include, with 
respect to each such claim, a statement of the amount 
paid, to whom, and a brief description of the claim. 

“ (f) Nothing in this Act shall be construed to author¬ 
ize the payment of any amount as compensation for any 
benefit to which the claimant might subsequently become 
entitled under the laws and regulations administered by 
the Administrator of Veterans’ Affairs.” 
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Sec. 2. This Act shall be effective from and after 
August 2, 1946. 

Approved October 25, 1951. 

Sec. 1491, Title 28, United States Code Annotated, Act 
of June 25, 1948, 62 Stat. 940. 

The Court of Claims shall have jurisdiction to render 
judgment upon any claim against the United States: 

(1) Founded upon the Constitution; or 

(2) Founded upon any Act of Congress; or 

(3) Founded upon any regulation of an executive 
department; or 

(4) Founded upon any express or implied contract 
with the United States; or 

(5) For liquidated or unliquidated damages in cases 
not sounding in tort. 

Sec. 1346, Title 28, United States Code Annotated, Act 
of June 25, 1948, 62 Stat. 933, as amended April 25, 
1949, 63 Stat. 62, and May 24, 1949, 63 Stat. 101. 

(a) The district courts shall have original jurisdic¬ 
tion, concurrently with the Court of Claims, of: 

• • • • 

(2) Any other civil action or claim against the United 
States, not exceeding $10,000 in amount, founded either 
upon the Constitution, or any Act of Congress, or any 
regulation of an executive department, or upon any ex¬ 
press or implied contract with the United States, or for 
liquidated or unliquated damages in cases not sounding 
in tort. 

• • • • 

(d) The district courts shall not have jurisdiction 
under this section of: 
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• • • • 

(2) Any civil action to recover fees, salary, or com¬ 
pensation for official services of officers of the United 
States. 

Public Law 190, 77th Cong., 55 Stat. 606. 

JOINT RESOLUTION 

To strengthen the common defense by suspending section 
24b of the National Defense Act and authorizing a 
more expeditious procedure to vitalize the active list 
of the Army. 

Resolved, etc. That during the national emergency 
announced by the President on May 27, 1941? section 24b 
of the National Defense Act, as amended, is hereby sus¬ 
pended. 

Sec. 2. That during the time of the national emer¬ 
gency announced by the President on May 27, 1941, the 
Secretary of War, for such causes and under such regu¬ 
lations as he may prescribe, may remove any officer from 
the active list of the Regular Army: Provided, That 
such removal be made from among officers whose per¬ 
formance of duty, or general efficiency, compared with 
other officers of the same grade and length of service, is 
such as to warrant such action, or whose retention on 
the active list is not justified for other good and sufficient 
reasons appearing to the satisfaction of the Secretary 
of War: Provided further, That each officer so re¬ 
moved from the active list shall have been recommended 
for removal by a board of not less than five general 
officers convened for this purpose by the Secretary of 
War: Provided further, That such officer is allowed a 
hearing before said board. The action of the Secretary 
of War in removing an officer from the active list shall 
be final and conclusive. Officers removed from the active 
list who have less than seven completed years of com¬ 
missioned service at the time of removal shall be honor- 
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ably discharged. Officers removed from the active list 
who have seven or more completed years of commissioned 
service at the time of removal shall be retired with re¬ 
tirement pay computed as follows: Any officer so retired 
who has over thirty years’ service or any officer so re¬ 
tired who served in any capacity as a member of the 
military or naval forces of the United States prior to 
November 12, 1918, shall be retired with annual pay 
equal to 75 per centum of his active duty annual pay at 
the time of his retirement; any other officer so retired 
shall be retired with annual pay equal to 2*/> per centum 
of his active duty annual pay at the time of his retire¬ 
ment, multiplied by a number equal to the number of 
complete years of his service counted for pay purposes 
under existing laws not in excess of thirty years. All 
officers retired under the provisions of this section shall 
be placed on the unlimited retired list. 

Approved, July 29, 1941. 

ADMINISTRATIVE PROCEDURE ACT 

Sec. 1009, Title 5, United States Code Annotated, Sec. 

10, Act of June 11, 1946, 60 Stat. 243 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 

(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall 
be entitled to judicial review thereof. 

(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, 
in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory injunc- 
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tion or habeas corpus) in any court of competent juris¬ 
diction. Agency action shall be subject to judicial re¬ 
view in any civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided 
by law. 

(c) Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject to 
judicial review. Any preliminary, procedural, or inter¬ 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. * * * 

• # • • 

(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant ques¬ 
tions of law, interpret constitutional and statutory pro¬ 
visions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de¬ 
layed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbtirary, capri¬ 
cious, an abuse of discretion, or otherwise not in accord¬ 
ance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statu¬ 
tory right; (4) without observance of procedure re¬ 
quired by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 1006 
and 1007 of this title or otherwise reviewed on the record 
of an agency hearing provided by statute; or (6) un¬ 
warranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. In mak¬ 
ing the foregoing determinations the court shall review 
the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of 
the rule of prejudicial error. 


DECLARATORY JUDGMENT ACT 

Sec. 2201, Title 28, United States Code, Act of June 25, 
1948, 62 Stat 964, as amended May 24, 1949, 63 
Stat. 105. 

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the 
United States, upon the filing of an appropriate plead¬ 
ing may declare the rights and other legal relations of 
any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such 
declaration shall have the force and effect of a final 
judgment or decree and shall be reviewable as such. 

Sec. 2202, Title 28, United States Code. 

Further necessary or proper relief based on a declara¬ 
tory judgment or decree may be granted, after reasonable 
notice and hearing, against any adverse party whose 
rights have been determined by such judgment. 

REVIEW OF RECORDS OF OFFICERS REMOVED 

FROM ACTIVE LIST 

Sec. 586, Title 10, United States Code, Sec. 107 of Act 
of June 29, 1948, 62 Stat. 1082 

(a) Immediately following June 29, 1948, the Secre¬ 
tary of the Army and the Secretary of the Air Force, for 
their respective services, shall transmit the records of all 
proceedings in the case of each person heretofore re¬ 
moved from the active list of the Regular Army or the 
Regular Air Force, as the case may be, pursuant to the 
provisions of section 2 of the joint resolution of July 
29, 1941 (55 Stat. 606), to a Board of Review convened 
under section 583 of this title. Each person so removed 
shall be notified of the reference of his case to such 
Board of Review, and shall be accorded opportunity to 
appear before the board in person or by counsel. After 
full and fair consideration of all the facts and circum- 
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stances of each such case as they existed at the time of 
removal, the board shall transmit to the Secretary of 
the Army or to the Secretary of the Air Force, as appro¬ 
priate, a report thereon containing its findings of fact, 
its conclusion on the question whether such removal was 
justified, and its recommendation on the question whether 
the officer affected should be restored to the active list 
pursuant to the provisions of this section. 

(b) In each such case in which the Secretary of the 
Army or the Secretary of the Air Force approves a rec¬ 
ommendation for the restoration of any such person to 
the active list of the Regular Army or the Regular Air 
Force, he shall transmit the record of proceedings to 
the President, who is authorized and requested to appoint 
such person, by and with the advice and consent of the 
Senate, as a commissioned officer on the active list of the 
Regular Army or the Regular Air Force, as the case 
may be, in a grade determined by the following sched¬ 
ule: * * 

Army Regulations No. 15-185, January 12, 1951. 

Section m 
Hearings. 

8. General.—a. An applicant for the correction of a 
military record, upon request, shall be entitled to appear 
before the Board in open session, either in person or by 
counsel of his own selection. At the discretion of the 
Board, the applicant may present witnesses to testify in 
support of his claim. • • • 

b. In each case in which hearing is requested the 
Board will transmit to the applicant and to designated 
counsel for the applicant, if any, a written notice stating 
the time and place of hearing. • • • It will be the re¬ 
sponsibility of the applicant to notify his witnesses, if 
any. 
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APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, a commissioned officer of the regular Army, 
while serving as Depot Commander, Thatcham General Depot 
in England, was notified by notice dated September 4, 1943, 
that a Board would convene for the purpose of a formal hearing 
on September 7, 1943, to investigate a recommendation for 
appellant's reclassification under A. R. 605-230 for the reasons: 
That it was necessary to relieve appellant as quartermaster 
because he failed to carry out necessary duties at Liverpool 
Depot and did not demonstrate the proper attention to the 
performance of his duties at Thatcham Depot. 

The appellant requested and received an extension of time 
to appear for a hearing before the said Reclassification Board 
until September 10, 1943. At the hearing of the Reclassifica¬ 
tion Board on September 10, 1943, testimony against the ap¬ 
pellant was introduced in the form of sworn statements. The 
appellant was represented by counsel and testified on his own 
behalf. 


(l) 
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On October 11, 1943, a Board was convened under the pro¬ 
visions of Public Law 190, to review the proceedings of the 
Reclassification Board. Appellant was represented by counsel. 
Upon questioning by the President of the Board, the appellant 
stated that he had no additional evidence to offer, that he de¬ 
sired to make no statement and desired to call no witnesses on 
his own behalf. 

Under date of November 22, 1943, the appellant received a 
communication from the Adjutant General’s Office that in ac¬ 
cordance with the provisions of Public Law 190 he had been 
recommended for immediate removal from the active list, but 
that prior to final action of the War Department it was desired 
to ascertain whether or not appellant preferred to avail him¬ 
self of the voluntary retirement privileges afforded by law 
under the provisions of A. R. 605-245. Appellant was further 
directed to reply to the communication by endorsement within 
three days. 

On November 27, 1943, appellant indicated by endorsement 
on the above communication that he desired to retire under 
the provisions of A. R. 605-245, effective at the earliest prac¬ 
tical date after receipt of the communication by the Adjutant 
General. 

On December 30, 1943, appellant was retired from active 
duty to take effect April 30, 1944, under the provisions of the 
Act of July 31, 1935, 49 Stat. 507, as amended by Section .3 
of the Act of June 13, 1940, 54 Stat. 380 (Jt. App. 18A-20A). 

The appellant subsequently made application for a review of 
his retirement to the Secretary of War’s Board for the Cor¬ 
rection of Military Records established pursuant to the Legis¬ 
lative Reorganization Act of 1946, Public Law 601, 79th Con¬ 
gress, 60 Stat. 837, Title 5, U. S. C. A., Section 191a, but his 
application was finally denied on February 15, 1951 (Jt. App. 
10A) ; . 

On May 18, 1951, the appellant brought this action to be 
restored to the active list of the regular Army and for the 
difference between his retirement pay and his active service 
pay frojn the date of his retirement, April 30, 1944, to date, 
the complaint alleging that the proceedings held before the 
Reclassification Board were not in accordance with the appli- 
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cable regulation and that appellant’s retirement was induced 
by duress. The appellee filed a motion for summary judg¬ 
ment (Jt. App. 17A-20A). The appellant failed to file op¬ 
posing affidavits. On June 27,1952, following a hearing before 
the Honorable David A. Pine, the Court granted the appellee’s 
motion and entered judgment dismissing the complaint (Jt. 
App. 17A-21A). 

APPLICABLE STATUTES 


Public Law 190, 77th Congress, 55 Stat. 606, provides as 
follows: • 


JOINT RESOLUTION 


To strengthen the common defense by suspending 
section 24b of the National Defense Act and authoriz¬ 
ing a more expeditious procedure to vitalize the active 
list of the Army. 

Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That during the national emergency announced by the 
President on May 27, 1941, section 24b of the National 
Defense Act, as amended, is hereby suspended. 

Sec. 2. That during the time of the national emer¬ 
gency announced by the President on May 27,1941, the 
Secretary of War, for such causes and under such regu¬ 
lations as he may prescribe, may remove any officer from 
the active list of the Regular Army: Provided, That such 
removal be made from among officers whose performance 
of duty, or general efficiency, compared with other of¬ 
ficers of the same grade and length of service, is such as 
to warrant such action, or whose retention on the active 
list is not justified for other good and sufficient reasons 
appearing to the satisfaction of the Secretary of War: 
Provided further, That each officer so removed from the 
active list shall have been recommended for removal by 
a board of not less than five general officers convened for 
this purpose by the Secretary of War: Provided further. 
That such officer is allowed a hearing before said board. 
The action of the Secretary of War in removing an of¬ 
ficer from the active list shall be final and conclusive. 


Officers removed from the active list who have less than 
seven completed years of commissioned service at the 
time of removal shall be honorably discharged. Officers 
removed from the active list who have seven or more 
completed years of commissioned service at the time 
of removal shall be retired with retirement pay computed 
as follows: Any officer so retired who has over thirty 
years’ service or any officer so retired who served in any 
capacity as a member of the military or naval forces of 
the United States prior to November 12, 1918, shall be 
retired with annual pay equal to 75 per centum of his 
active duty annual pay at the time of his retirement; 
any other officer so retired shall be retired with annual 
pay equal to 2y> per centum of his active duty annual 
pay at the time of his retirement, multiplied by a num¬ 
ber equal to the number of complete years of his service 
counted for pay purposes under existing laws not in ex¬ 
cess of thirty years. All officers retired under the pro¬ 
visions of this section shall be placed on the unlimited 
retired list. 

Approved, July 29, 1941. 

Section 3 of the Act of July 31, 1935, 49 Stat. 507, 
as amended by Sections 2 and 3 of the Act of June 13, 1940, 
54 Stat. 379 and 380, provides in pertinent part: 

Sec. 3. That whenever any officer on the active list 
of the Regular Army or Philippine Scouts shall have 
completed not less than fifteen nor more than twenty- 
nine years’ service, he may upon his own application be 
retired, in the discretion of the Secretary of War with 
annual pay equal to 2 y 2 per centum of his active-duty 
annual pay at the time of his retirement, multiplied by 
a number equal to the years of his active service not in 
excess of twenty-nine years: 

Title 10, U. S. C. A., Section 506 (a) provides: 

(a) In addition to the officers permanently appointed 
in general officer grades above that of major general 
(authorized by other provisions of law), Regular Army 
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officers shall be permanently appointed by the Presi¬ 
dent, by and with the advice and consent of the Sen¬ 
ate, in the Regular Army in the commissioned officer 
grades of major general, brigadier general, colonel, lieu¬ 
tenant colonel, major, captain, first lieutenant, and 
second lieutenant. 

Title 10, U. S. C. A., Section 990 provides: 

A retired officer shall not be assignable to duty except 
as provided by law. 

SUMMARY OF ARGUMENT 

The court may not order the Secretary of War to restore 
the appellant to active duty since that requires a new appoint¬ 
ment and the function of making appointments to the regular 
Army has been delegated to the President with the advice 
and consent of the Senate. 

The decision of the Board for the Correction of Military 
Records denying appellant relief was not arbitrary and ca¬ 
pricious. The Board had no power to order the restoration 
of the appellant to active duty. Public Law 220, 82d Con¬ 
gress, amending Section 207 of the Legislative Reorganization 
Act of 1946 which established the Board on the Correction of 
Military Records, is not applicable since appellant never ap¬ 
plied to the Board for relief after the enactment of the amend¬ 
ment on October 25, 1951, and he has, accordingly, failed to 
exhaust his administrative remedies. 

The appellant retired voluntarily under the Act of July 31, 
1935, 49 Stat. 507, and on the admitted facts his retirement 
was proper and not procured by duress. 

ARGUMENT 

I 

The court may not order restitution of a retired officer to 
active duty, since appointments to the Officer Corps of the 
Regular Army are the prerogative of the President with the 
consent of the Senate 

A commissioned officer in the regular Army is appointed by 
the President with the advice and consent of the Senate. Title 
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10 U. S. C. A., Section 506. The number of commissioned 
officers is limited by statute (Title 10 U. S. C. A., Section 481); 
when an officer is retired his place is filled by a new appoint¬ 
ment. It has, accordingly, been a rule of long standing that 
the retirement of an officer of the regular Army cannot be 
revoked. To restore a retired officer of the regular Army to 
the active list requires a new appointment by the President 
with the advice and consent of the Senate. Title 10 U. S. C. A., 
Section 990. 

The leading case is Mimmack v. United States, 97 IT. S. 426. 
An officer’s resignation from the Army was accepted by the 
President who subsequently revoked the resignation and pur¬ 
ported to restore the officer to active duty. The Comptroller 
General refused to certify the officer’s pay vouchers and suit 
was brought in the Court of Claims. It was held by the Su¬ 
preme Court that the action of the President in revoking the 
resignation could not restore the officer to active duty. The 
Court said: 

Officers of the kind are nominated by the President 
and confirmed by the Senate; and if the petitioner ceased 
to be such an officer when notified that his resignation 
had been accepted, it requires no argument to show that 
nothing could reinstate him in the office short of a new 
nomination and confirmation. Prior to the act of the 
13th of July, 1866, the President could dismiss an of¬ 
ficer in the military or naval service without the con¬ 
currence of the Senate, but he never could nominate 
and appoint one without the advice and consent of the 
Senate, as required by the Constitution. Dubarry’s 
Case, 4 Op. Att’y-Gen. 603; 14 Stat. 92. 

Since the passage of that act, the President cannot 
dismiss such an officer in time of peace, and certainly no 
vacancy in such an office can be filled without the advice 
and consent of the Senate; from which it follows that 
the opinion of the Attorney-General, that the subse¬ 
quent action of the President did not restore the peti¬ 
tioner to the military service is correct. 12 Stat. 
316 * * # 



For these reasons the court is of the opinion that the 
subsequent action of the President did not restore the 
petitioner to the military service, and that his claim was 
rightly rejected (pp. 437, 438). 

A similar result was reached by the Supreme Court in the case 
of an officer retired for disability and subsequently reappointed 
to active duty upon reexamination of the findings of the Retir¬ 
ing Board. United States v. Burchard, 125 U. S. 176. In hold¬ 
ing that the President had no power to revoke the retirement 
of a regular Army officer the Court said: 

At first the findings in this case were approved, and or¬ 
ders made thereon, but afterwards the department be¬ 
came satisfied on reexamination that the findings 
were wrong, and that the incapacity was actually the 
result of causes incident to the service. Neither the de¬ 
partment nor the President could then change the find¬ 
ings, as they had already been approved, and were no 
longer open to review. The action of the President was 
equivalent to the judgment of an appropriate tribunal 
upon the facts as found. That judgment as a judg¬ 
ment could not be disturbed, but under this statement 
it was just within the power of the President, with the 
advice and consent of the Senate, to relieve the officer 
to some extent from its consequences by transferring 
him from furlough to retired pay (pp. 178-180). 

See also McBlair v. United States, 19 C. Cls. 528; Runkle v. 
United States, 19 C. Cls. 396; Potts v. United States, 125 
U. S. 173. 

This rule has been embodied in army regulation A. R. 605- 
250, paragraph 36 (b), which provides that “Orders for retire¬ 
ment, having become effective in any case cannot be revoked 
or amended.” 

The appellant attempts to distinguish his situation, first, by 
stating without reference to the record that the President did 
not approve appellant’s retirement. There is nothing, how¬ 
ever, in the record to substantiate that argument; no question 
has been raised in the pleadings or elsewhere of a technical de¬ 
fect in appellant’s retirement. Second, the appellant relies on 
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Public Law 220, 82d Congress (set out in full on pages 31 to 34 
of Appellant’s Brief), enlarging the powers of the Board for the 
Correction of Military Records which had been established by 
the Legislative Reorganization Act of 1946 (Title 5, U. S. C. A., 
Section 191a). He points to the language of the amendment 
which authorizes the department concerned to pay claims “for 
losses of pay (including retired or retirement pay), allowances, 
compensation, emoluments, or other monetary benefits * * * 
for not more than one year * * # without the necessity of 
reenlistment, appointment, or reappointment to the grade, 
rank, or office to which such pay (including retired or retire¬ 
ment pay), allowances, compensation, emoluments, and other 
monetary benefits are attached, and such reenlistments, ap¬ 
pointments, and reappointments are hereby authorized by the 
Secretary concerned without regard to other qualifications.” 
He concludes that “The District Courts of the United States 
should have jurisdiction to review cases considered by the 
Board for the Correction of Military Records established pur¬ 
suant to the provisions of Section 207 of the Legislative Re¬ 
organization Act of 1946, as amended, by the Act of October 
25, 1951,” and “The facts alleged definitely show that the ap¬ 
pellant has been denied fundamental rights in the administra¬ 
tive proceedings mentioned in the complaint,” (pages 8, 11, 
21 of Appellant’s Brief). 

Even if it is assumed that Public Law 220 grants to the 
Secretary of the Army, in order to implement a decision of the 
Board for the Correction of Military Records, the power to 
reappoint an officer to active duty in the Regular Army which 
is doubtful, 1 the plain fact remains that appellant never ap- 


1 The reference to the Secretary concerned is a clear indication that 
Congress had in mind enlisted men and reserve or temporary officers since 
the Secretary of the Army has never had the power of appointing officers 
to the Regular Army. It is significant in this connection that Section 
107 of the Act of June 29. 194S (Public Law S10, SOth Cong., 02 Stat., 10S2), 
which grants a review of proceedings resulting in the removal from the 
active lists of the Regular Army or the Regular Air Force of an officer 
under the provisions of Section 2 of the Joint Resolution of July 29, 1941 
(55 Stat., 606), provides: 

“(b) In each such case in which the Secretary of the Army or the Secre¬ 
tary of the Air Force approves a recommendation for the restoration of 
any person to the active list of the Regular Army or the Regular Air Force, 
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plied to the Board for relief under its enlarged powers (Jt. 
App. 10A). Appellant applied for relief to the old Board 
which issued its final decision denying the requested relief on 
February 11, 1951. The complaint in the instant action is 
dated May 18, 1951, and was filed on September 19, 1951 (Jt. 
App. 14A). But Public Law 220 came into effect on October 
25, 1951. The power of reappointment granted to the Secre¬ 
tary by subsection (d) of Public Law 220 applies only “to 
persons who shall have received payment pursuant to the pro¬ 
vision of subsection (b) of this section and who may be entitled 
to such continuing payments as a result of the correction of 
their military or naval records. * * The appellant 

thus presents the anomolous situation of asking this Court 
to declare arbitrary and capricious a decision of the Board 
rendered eight months prior to the enactment of the statute 
upon which appellant predicates his right to relief. 

Prior to the amendment by Public Law 220 on October 25, 
1951, Section 207 of the Legislative Reorganization Act of 
1946, Title 5, U. S. C. A., Section 191a, read as follows: 

The Secretary of the Army, the Secretary of the Navy, 
and the Secretary of the Treasury with respect to the 
Coast Guard, respectively, under procedures set up by 
them, and acting through boards of civilian officers or 
employees of their respective departments, are author¬ 
ized to correct any military or naval record where in 
their judgment such action is necessary to correct an 
error or to remove an injustice. Aug. 2, 1946, c. 753, 
Title II, § 207, 60 Stat. 837, amended July 26, 1947, 
c. 343, Title II, § 205 (a), 61 Stat. 501. 

The purpose of the statute was to free the Congress from 
the burden of dealing with correction of records by private 
bills and the jurisdiction of the Board was always considered 


he shall transmit the record of proceedings to the President, who is author¬ 
ized and requested to appoint such person, by and with the advice and 
consent of the Senate, as a commissioned officer on the active list of the 
Regular Army or the Regular Air Force, as the case may be, * * 
However, the extent of the powers of the Board under Public Law 220 
is academic in the instant case in view of the failure of the appellant to 
apply for relief to the Board after the enactment of the amendment. 
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to be limited to minor matters, particularly with respect to 
discharge certificates. In fact, the Attorney General in an 
opinion dated February 14, 1949 (41 Ops. Att. Gen.), stated 
that a serviceman has no absolute right to a hearing before 
the Board on Correction of Military Records: * * * “In 
cases coming within the purview of Section 301 of the Service¬ 
man's Readjustment Act, the affected individual may invoke 
the procedures provided by that section as of right. He has 
no such right with respect to Section 207.” 

Certainly the old Board under Section 207 had no juris¬ 
diction to reappoint to the active list a retired officer of the 
regular Army. Since lack of entitlement to relief was ap¬ 
parent on the fact of appellant's application no formal oral 
hearing was necessary. The Board’s regulations (AR 15- 
185) provides in Section 3 (b): 

b. Inability to grant relief or insufficient basis .—It 
shall be adequate ground for denial of any application 
that effective relief cannot be granted or that a suffi¬ 
cient basis for review has not been established. 

Whatever increased powers of appointment or reappoint¬ 
ment have been granted to the Secretary of the Army by Pub¬ 
lic Law 220, such powers can only be exercised by way of 
implementing a decision by the Board that the applicant is en¬ 
titled to monetary relief as a result of the correction of his 
military record. Surely the decision of the old Board denying 
appellant's application cannot be considered arbitrary because 
the Board did not anticipate a subsequent enlargement of its 
powers. Insofar as judicial review' of the Board’s decision is 
concerned, appellant has not exhausted his administrative rem¬ 
edies. Bolger v. Marshall, 193 F. 2d 37 (App. DC). 

II 

Assuming arguendo that the District Court had jurisdiction of 
the action, the retirement of appellant was voluntary and 
the refusal of the Secretary of the Army to restore appel¬ 
lant to active duty was proper 

In the District Court appellee's motion for summary judg¬ 
ment was granted. The record indicates that there is no dis¬ 
pute as to the significant facts. 










ti 
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» The appellant while serving as a Depot Commander in Eng¬ 

land was ordered to appear before a Reclassification Board 
under the provisions of AR 605-230 for an investigation of a 
recommendation that he be relieved as quartermaster of the 
depot on the ground that he had failed to carry out his neces¬ 
sary duties. He was given a preliminary hearing before the 
Reclassification Board and a hearing by a Review Board of 
► nine General Officers as prescribed by Public Law 190, 77th 
Congress. 55 Stat. 606 (Jt. App. 18A-19A—Public Law 190 is 
set out supra under “Applicable Statutes”). The purpose of 
reclassification proceedings is to relieve from active duty officers 
who do not meet wartime standards of character and efficiency. 
They are in no sense a substitute for a court martial or other 
disciplinary proceedings (AR 605-230, Sec. 4). Officers who 
are retired as a result of unfavorable recommendations in re¬ 
classification proceedings are, with certain minor limitations, 
granted full retirement pay. The Army, however, has long 
made it a practice in the event that the recommendation of the 
Board is unfavorable, to give the officer an opportunity to re¬ 
tire voluntarily under the provisions of the Retirement Act of 
.July 31, 1935, 49 Stat. 505, before the recommendation of the 
Board is finally approved by the War Department. (The per¬ 
tinent provisions of the Retirement Act are set out supra under 
“Applicable Statutes”.) This procedure is, of course, for the 
benefit of the officer and permits him to avoid a stigma on his 
record if he does not wish to contest the Reclassification pro¬ 
ceedings. In accordance with this practice, the appellant was 
apprised by the Adjutant General, after conclusion of the hear¬ 
ings, that the recommendation of the Board was unfavorable, 
and he was requested to indicate by endorsement whether he 
preferred to retire under the said Act of July 31, 1935, which 
w’ould give him full retirement pay. The appellant, who was 
eligible for retirement under the statute, signified his intention 
to retire voluntarily under that Act, and he was so retired. 

The appellant in his complaint now alleges, however, that 
his retirement should be set aside and he should^be restored to 
active duty because the proceedings before the Reclassification 
Board and the Review' Board of General Officers under Public 
Law 190 did not conform with the applicable regulation. It is 
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difficult to see how the abortive reclassification proceedings 
could have any relevance to the issue in the instant case since 
the appellant was not retired pursuant to the Board’s recom¬ 
mendation under Public Law 190, but was retired at his own 
request under the retirement statute of July 31, 1935, 49 Stat. 
505, before the Board’s recommendation which was only ad¬ 
visory could have been made final by approval of the War De¬ 
partment. 

In any event, the record made on the motion for summary 
judgment in the District Court conclusively refutes the appel¬ 
lant’s allegations. It will be noted that in support of the mo¬ 
tion for summary judgment appellee’s attorney filed an affi¬ 
davit setting out the facts as reflected by the official records 
of the Adjutant General (Jt. App. 18A-20A). The appellant 
failed to file any opposing affidavits. The facts in the ap¬ 
pellee’s affidavit must therefore be taken as undisputed. As 
was said in Surkin v. Charteris , 197 F. 2d 77, “The plaintiff did 
not file opposing affidavits and the case came on to be heard 
on the plaintiff’s motion for summary judgment * * *. 

The sufficiency of the complaint does not control and, although 
the burden is on the moving party to demonstrate clearly that 
there is no genuine issue of fact (Hoffman v. Partridge, 84 
U. S. App. D. C. 224,172 F. 2d, 275), the opposing party must 
sufficiently disclose what the evidence will be to show that 
there is no genuine issue of fact to be tried.” 

The complaint alleges that the appellant received a notice 
dated September 4. 1943, to appear before the Reclassification 
Board on September 7, 1943, and that three days was insuffi¬ 
cient notice to enable him to prepare his defense (Jt. App. 4A). 
Appellee’s affidavit, however, states that the appellant re¬ 
quested and received an extension of time to appear for the 
hearing before the said Reclassification Board until September 
10,1943, and at the hearing he was represented by counsel (Jt. 
App. 18A-19A). 

The complaint further alleges that the appellant’s constitu¬ 
tional rights were violated in that the evidence adduced before 
the Reclassification Board consisted of sworn statements which 
deprived him of his right of cross-examination (Jt. App. 11A). 
The procedure before the Reclassification Board, however, was 
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strictly in accordance with the applicable regulation. AR 
605-230 which governs the procedure of Reclassification 
Boards, provides in Section 12 (c) (6) as follows: 

Testimony (except efficiency reports and W. D., A. G. 0. 
Forms Nos. 66-1 (Officer’s and Warrant Officer’s Quali¬ 
fication Card), 63 (Report of Physical Examination), 
and 64 (Physical Examination for Flying)) for and 
against the officer concerned will normally be presented 
in the form of sworn statements. Witnesses who hap¬ 
pen to be present at the station of the board may be 
heard but no official travel and no detached service will 
be authorized by any commander for the appearance of 
witnesses before reclassification boards. 

The complaint further alleges that the appellant was not 
granted a hearing before the Board of General Officers con¬ 
vened under Public Law 190 to review the proceedings of the 
Reclassification Board (Jt. App. 5A, 11A). Appellee’s affi¬ 
davit on the motion for summary judgment, however, states 
that at the hearing before the Board of General Officers con¬ 
vened under Public Law 190, appellant was represented by 
counsel and that upon questioning by the President of the 
Board the appellant stated that he had no additional evidence 
to offer, that he desired to make no statement and desired to 
call no witnesses on his behalf. It appears therefore on the 
undisputed facts that the appellant had an opportunity for a 
hearing but waived his right to give testimony. 

The allegation that the Board was illegally convened (Jt. 
App. 11A-12A) “is a conclusion of law unsupported by any 
allegation of fact.” See Gentila v. Pace, 193 F. 2d 924,926. 

The subject of reclassification has been fully considered by 
the Supreme Court in United States ex rel Creary v. Weeks, 259 
U. S. 336, where it was pointed out that the reclassification 
procedure is a matter wholly within the purview of army dis¬ 
cipline and is not subject to the rules of civil courts. On page 
343 the court said: 

The power given to Congress by the Constitution to 
raise and equip armies and to make regulations for gov¬ 
ernment of the land and naval forces of the country 


(Art. I, § 8) is as plenary and specific as that given for 
the organization and conduct of civil affairs; military 
tribunals are as necessary to secure subordination and 
discipline in the Army as courts are to maintain law and 
order in civil life; and the experience of our Government 
for now more than a century and a quarter, and of the 
English Government for a century more, proves that a 
much more expeditious procedure is necessary in mili¬ 
tary than is thought tolerable in civil affairs (2 Stat. 
359; Dynes v. Hoover, 20 How. 65). It is difficult to 
imagine any process of government more distinctively 
administrative in its nature and less adapted to be dealt 
with by the processes of civil courts than the classifica¬ 
tion and reduction in number of the officers of the Army, 
provided for in § 24B. In its nature it belongs to the 
executive and not to the judicial branch of the Gov¬ 
ernment. 

The court pointed out on page 344: 

* * * “Tq those in the military or naval service 

of the United States the military law is due process. 
The decision, therefore, of a military tribunal acting 
within the scope of its lawful powers cannot be reviewed 
or set aside by the courts.” 

It is clear, therefore, that the proceedings before the Re¬ 
classification Board fully complied with the requirements of 
Public Law 190, and the implementing regulation AR 605-230. 
As previously pointed out, however, any defect in the proce¬ 
dure of the Reclassification Board would be immaterial to the 
question of the validity of the appellant’s retirement which 
is here in issue. The appellant was not retired under Public 
Law 190. He expressly requested that the reclassification pro¬ 
ceedings be halted, and that he be permitted to retire under 
the Act of July 31, 1935. His statement in paragraph 10 of 
the complaint that he was “ostensibly” retired in accordance 
with the provisions of the Act of July 31, 1935, “but actually 
to all legal intents and purposes” appellant was retired in 
accordance with Public Law 190, is simply not in accordance 
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with the undisputed facts as revealed by the Adjutant Gen¬ 
eral’s records and the allegations set out in the complaint. It 
is undisputed that the appellant is receiving full retirement 
pay under the Act of July 31, 1935, not under Public Law 190. 
The appellant is very much in the position of a person who, 
believing that the jury might bring in an unfavorable verdict, 
settles a case during trial and then eight years later demands 
an appeal on the ground that the judge had committed error 
in his rulings on the introduction of evidence. Even if the 
reclassification proceedings could be reviewed, it is obvious 
that the appellant could take advantage of alleged errors com¬ 
mitted before the Board only if he had permitted the reclassi¬ 
fication hearings to proceed to their conclusion by a decision 
of the War Department and he was retired in accordance 
with the recommendations of the Board under Public Law 190. 
He chose instead to retire voluntarily under the Act of July 31, 
1935, and hence, the reclassification proceedings became moot 
insofar as the appellant’s retirement was concerned. 

The appellant also complains in paragraph 11 of the com¬ 
plaint that he was denied a hearing under Public Law 810, 
80th Congress, 62 Stat. 1082 (Jt. App. 8A-9A). That Act 
provides that a person who has been removed from the active 
list of the regular Army pursuant to the provisions of Section 
2 of the Joint Resolution of July 29, 1941, 55 Stat. 606, which 
is Public Law 190, shall be entitled to a hearing before a Board 
of Review. This statute clearly applies only to an officer who 
has been retired pursuant to a reclassification proceeding under 
Public Law 190, and does not apply to the appellant who re¬ 
tired voluntarily under the Act of July 31, 1935, 49 Stat. 505. 
Obviously, there could be no purpose in reviewing a voluntary 
retirement under the Retirement Act of 1935. And equally, 
it would be futile to review a proceeding which had never been 
carried to its conclusion. The appellant is here again attempt¬ 
ing to blur the distinction between the two statutes, although 
the courts are careful to draw a dividing line. See White v. 
United States, 104 C. Cls. 747, where the respective rights 
of an officer under these two statutes are fully discussed and 
carefully distinguished. 
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Finally the appellant claims that his retirement was pro¬ 
cured by fraud and duress (Jt. App. 7A, 12A). No facts are 
alleged to substantiate the charge of fraud. The only sugges¬ 
tion of duress is based on the circumstance that the appellant 
was anxious to obtain leave to visit his wife who was then ill 
and, accordingly, signified “his consent to be retired volun¬ 
tarily instead of further contesting his removal from the active 
list of the Army under and in accordance with the provisions 
of said Public Law No. 190” (Jt. App. 8A). Even if it were 
possible to revoke the retirement of a regular officer on the 
ground that it was so tainted with illegality as to be void ab 
initio , it is obvious that the reason given in the complaint for 
such action is patently inadequate. The refusal to grant leave 
pending a reclassification proceeding has been established Army 
policy for a long time, even under the peacetime reclassifica¬ 
tion statute, Act of June 4, 1920, Section 24B, 41 Stat. 773 
which was superseded by the somewhat more stringent Public 
Law 190. AR 605-245 (1941) dealing with retirement of com¬ 
missioned officers provided in Section 18 as follows: 

IS. Leave of absence prior to retirement.— Unless 
retired under the provisions of section 24 b, added to act 
June 3, 1916, by section 24, act June 4> 1920 (41 Stat. 
773 ); 10 U. S. C. 571; M. L., 1939, sec. 225, an officer 
may be granted leave of absence prior to retirement. 
[Emphasis ours.] 

The Army assuredly is not a gracious taskmaster and if the 
asperities of its discipline were instinct with illegality there 
would be few proceedings indeed which would not be subject 
to constant judicial scrutiny. But except on extraordinary oc¬ 
casions the civilian Courts have never deemed it necessary or ex¬ 
pedient, particularly in time of war, to interfere with military 
discipline. Creary v. Weeks, 259 U. S. 336, Reaves v. 4ms- 
worth, 219 U. S. 296, Gentila v. Pace, 193 F. 2d 924, Bolger v. 
Marshall, 193 F. 2d 37. There is no allegation in the complaint 
which suggests that the Army did anything which it had no 
right to do or which could constitute legal duress. No doubt 
there are many soldiers in war time who would like to get leave 
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to visit their wives but a refusal of such leave until pending 
reclassification proceedings were concluded can scarcely be con¬ 
sidered to be an act in the nature of duress which would justify 
revoking a valid retirement and putting back on the active list 
an officer who has been retired for more than eight years, and 
granting as a necessary incident thereto back pay totaling ap¬ 
proximately $30,000. 

CONCLUSION 

For the reasons stated, it is respectively submitted that the 
judgment of the Court below granting the appellee’s motion 
for summary judgment and dismissing the complaint should 
be affirmed. 

Charles M. Irelan, 

United States Attorney. 

Holmes Baldridge, 

Assistant Attorney General. 

D. Vance Swann, 

Attorney , Department of Justice. 

David Orlikoff, 

Attorney, Department of Justice. 
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Hnttrii States (Cmtrt of Appeals 

Fob the District of Columbia Cibouit 


No. 11557 


Dobbis A. Hanes, Appellant, 
v. 

Fbank C. Pace, Jb., Secretary of the Army, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF OF APPELLANT 


Because of inaccuracies in Appellee’s brief and the 
necessity for clarifying statements appearing therein, 
appellant believes the filing of a reply brief will aid the 
Court in reaching a decision in this appeal. 

Counterstatement Incomplete. 

The “Counterstatement of the Case” set forth on pages 
1 to 3 of Appellee’s brief is practically a repetition of 
the allegations made in the affidavit of David Orlikoff, an 
attorney in the Department of Justice, which appears in 
the Joint Appendix at pages 18A to 20A. In his affidavit, 


Mr. Orlikoff, at the beginning thereof, alleges that “the 
official records of the Adjutant General’s Office reveals 
(sic) the following information pertaining to Colonel 
Dorris A. Hanes, the plaintiff herein.” Mr. Orlikoff then 
proceeds to recite certain alleged facts from the records 
of the Department of the Army. He does not allege that 
the “information” he embodies in his affidavit constitutes 
all the facts shown by the official records of the Adjutant 
General’s Office, and it is quite evident that he has chosen 
only those parts of such records which sustain his posi¬ 
tion. Additional facts shown by the official records of the 
Department of the Army are alleged in the complaint. 
Mr. OrlikofPs affidavit and the complaint, however, do not 
set out all the facts shown by the official records or all 
the available facts sustaining the complaint of appellant. 
Quite naturally, the complaint does not plead all the evi¬ 
dence available, but only the ultimate facts deemed neces¬ 
sary to set forth a cause of action, as is required by the 
rules of pleading. 

The glaring fact omitted from Mr. Orlikoff’s affidavit 
is that the records of the Department of the Army and 
the complaint show that at the very inception of the pro¬ 
ceedings resulting ultimately in Colonel Hanes retire¬ 
ment the appellant was furnished copies of less than one- 
half of the so-called documentary evidence on which his 
reclassification was based. He thus was denied an op¬ 
portunity to refute, explain or overcome that evidence. 

Administrative Relief Sought. 

At page 2 of Appellee’s brief, the statement is made 
that “The appellant subsequently made application for a 
review of his retirement to the Secretary of War’s Board 
for the Correction of Military Records”, and cites page 
10A of the Joint Appendix in support thereof. (Under¬ 
scoring added). That page of the Joint Appendix com- 
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prises a part of plaintiffs complaint below. The state¬ 
ment that plaintiff made application for a review of his 
retirement is not in accordance with the facts. The alle¬ 
gations of the complaint cited by counsel for appellee 
are that plaintiff submitted his written application to the 
Secretary of War “for relief”. That relief sought was 
the correction of his military record in accordance with 
the authority conferred on the Secretary of War by 
Section 207 of the Legislative Reorganization Act and 
not “a review of his retirement.” 

Illegal Retirement is No Retirement. 

At pages 5 and 6 of his brief, appellee argues that be¬ 
cause a commissioned officer in the regular army is ap¬ 
pointed by the President by and with the advice and con¬ 
sent of the Senate, an officer once retired cannot be 
placed again on the active list without a new appointment 
and the concurrence of the Senate. That enunciation of 
law necessarily must presuppose a valid retirement. If 
the retirement is illegal and void, it has no legal effect, 
and a correction of the record not only can but should 
be made. A void retirement is no retirement. 

The case of U. S. v. Burchard, 125 U. S. 176, 31 L. Ed. 
662, cited at page 7 of appellee’s brief, is not an appli¬ 
cable authority. In that case, the War Department deter¬ 
mined that the findings as to Burchard’s incapacity were 
wrong and that such physical incapacity resulted from 
his military service. His relief from active service was 
not illegal and void, as in this case, but merely was er¬ 
roneous. 

Administrative Remedy Exhausted. 

At the bottom of page 8 and top of page 9 appellee 
states in his brief that “the plain fact remains that appel¬ 
lant never applied to the Board for relief under its en- 
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larged powers” conferred by Public Law 220 (Act of 
October 25, 1951, 82nd Cong). That statement is untrue. 
Public Law 220 was enacted after this action was filed in 
the court below. On August 14, 1952, appellant made 
application for reconsideration of his former application 
in view of the provisions of Public Law 220, but his 
application was denied on November 14, 1952. These 
facts do not appear in the record herein, because appel¬ 
lant was given no opportunity’ to amend his complaint or 
otherwise to insert a statement of such facts in the rec¬ 
ord. He now appends hereto copies of his application 
of August 14, 1952, and the denial of November 14, 1952, 
and makes a tender of such proof in whatever form this 
Court may require in order to show that he has exhausted 
his administrative remedy. 

Filing of Complaint. 

Near the top of page 9 of his brief, appellee states 
“The complaint in the instant action is dated May 18, 
1951, and was filed September 19, 1951 (Jt. App. 14A)”. 
That statement is incorrect. Appellee’s attorneys have 
inadvertently or carelessly confused the date of the filing 
of the appellee’s answer in the court below with that of 
the filing of the complaint. As plainly shown on pages 
2A and 13A of the Joint Appendix, the complaint w T as 
filed in the court below on May 21, 1951, and not on Sep¬ 
tember 19, 1951, which is the date appellee filed his 
answer. 

Retirement of Appellant. 

At pages 3, 4 and 5 of his brief, appellee quotes the 
provisions of the Act of July 29, 1941, which was Public 
Law No. 190, 77 Cong., (55 Stat. 606); Section 3 of the 
Act of July 31, 1935 (49 Stat. 507), as amended by Secs. 
2 and 3 of the Act of June 13, 1940 (54 Stat. 379, 380), 
relating to the retirement of regular army officers; Title 


5 


10, U. S. C. A., Sec. 506(a), relating to the appointment 
of officers in the Regular Army; and Title 10, U. S. C. A., 
Sec. 990, relating to assignment of retired officers to duty. 
Public Law 190 also is set forth in full at pages 35 and 
36 of the Annex to appellant’s brief. At page 11 of his 
brief, appellee, after commenting on the proceedings in 
appellant’s case, states that “The Army, however, has 
long made a practice in the event that the recommenda¬ 
tion of the Board is unfavorable to give the officer an 
opportunity to retire voluntarily under the provisions of 
the Retirement Act of July 31, 1935, 49 Stat. 505, before 
the recommendation of the Board is finally approved by 
the War Department.” 

There is absolutely nothing in the record in this case 
to substantiate the statement quoted above from appel¬ 
lee’s brief. The most that can be said is that appellant 
was advised that he might “avail himself of the voluntary 
retirement privileges afforded” by law (Jt. App. 6A). 
There is nothing whatever in the record to show that the 
Army has “long made a practice” of giving the officer an 
opportunity to retire voluntarily or whether that practice, 
if it exists at all, is of recent origin. It couldn’t have 
existed very long, because Public Law 190 was passed in 
1941 and appellant was forced to retire in 1943. 

Also on page 11 of appellee’s brief the statement is 
made that “in accordance with this practice, the appel¬ 
lant was # * requested to indicate by endorsement 

whether he preferred to retire under the said Act of 
July 31, 1935, which would give him full retirement pay.” 
Those statements likewise are incorrect and are unsup¬ 
ported by the record. The communication apprising ap¬ 
pellant that he might avail himself of the voluntary re¬ 
tirement privilege afforded by law is set out in full at 
page 6A of the Joint Appendix. It made no mention of 
the Act of July 31, 1935, but advised the appellant that 
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he “completed 26 years of service for retirement purposes 
on 12 April 1943” and that his “annual retired pay under 
the law will be 75 per cent” of his “annual active duty 
pay.” The Act of July 31, 1935, provides that the re¬ 
tired pay of an officer of more than 15 years and not 
more than 29 years service shall be “equal to 2Y* per 
centum of his active duty annual pay at the time of his 
retirement, multiplied by a number equal to the years of 
his active service not in excess of twenty-nine years.” If 
retired under that Act, appellant’s retired pay would have 
been 2M> times 26, or 65 per centum of his active service 
pay. In the same communication mentioned above (Jt. 
App. 6A), appellant was advised that “Your annual re¬ 
tired pay under the law will be 75 per cent of your annual 
active duty pay.” Public Law 190 (Act of July 29, 1941. 
See pp. 3 and 4 of Appellee’s Brief and pp. 35 and 36 of 
Appellant’s Brief) provides that “any officer so retired 
(as a result of reclassification under that Act) who 
served in any capacity as a member of the military or 
naval forces of the United Sfates prior to November 12, 
1918 shall be retired with annual pay equal to 75 per 
centum of his active duty annual pay at the time of his 
retirement.” The record show's that appellant served 
prior to November 12, 1918 (Jt. App. 2A). It seems 
clear, therefore, that appellant was not retired under the 
provisions of the Act of July 31, 1935, but was retired 
under the provisions of Public Law 190, although the 
Department of the Army has contended that appellant’s 
retirement was under the old statute above referred to 
rather than under Public Lawr 190. Even if the actual 
retirement, according to the Department of the Army’s 
records, was made under the old law, it clearly was made 
also under the provisions of Public Law' 190, and, there¬ 
fore, is a case falling writhin the provisions of Public Law 
810 (Act of June 29, 1948, 62 Stat. 1082), requiring 
transmittal of the records of all proceedings in cases of 
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removal from the active list under Public Law 190 to a 
Board of Review (Annex to Appellant’s Brief, p. 38). 
Since the Department of the Army is so confused about 
the actual status of appellant, as shown by its own con¬ 
tentions in its brief and its records, we respectfully con¬ 
tend that appellant has a right to have his status declared 
by the United States District Court for the District of 
Columbia, regardless of any claim for pay or emoluments 
that might be incidental thereto. 

In support of this contention, we cite and quote the re¬ 
marks of Judge Luther W. Youngdahl, a judge of the 
court below, in the case of John M. Garsett (formerly a 
member of the Armed forces of the United States) v. 
Frank Pace, Jr., Secretary of the Army, Civil Action No. 
3168-52, in a memorandum opinion dated October 16, 
1952, as follows: 

“It seems clear to the Court that if plaintiff has 
otherwise alleged a cause of action, this Court has 
jurisdiction. The defendant’s position is that the 
case is one for the Court of Claims involving a claim 
for money against the United States. But it would 
appear that in this case more than a mere claim of 
money due is involved; that there is also at issue a 
status or right as to the future. A mere money 
judgment will not give plaintiff complete relief. In 
such an event it has been held that the District 
Court has jurisdiction. The District Court can prop¬ 
erly declare individual rights even though plaintiff 
also possesses and is seeking to advance a monetary 
claim against the United States or one of its agen¬ 
cies. Borak v. Biddle, 78 U. S. App. D. C. 374; 
Farley v. U. S., 67 U. S. App. D. C. 382; Nordm v. 
Royall, 90 F. Supp. 834; see also Almowr v. Face, 
193 F. 2d 699 (CADC-’51).” 

That is the situation in this case, except that the facts 
here more clearly disclose the necessity for determining 
just what appellant’s status is and what his rights are. 
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Creary Case Obsolete. 

At pages 13 and 14 of his brief, appellee cites, quotes 
from and discusses the case of United States ex rel Creary 
v. Weeks, 259 U. S. 336. That case has no application 
here. It arose under Section 24(b) of the National De¬ 
fense Act of 1916, as amended by the Act of June 4, 1920. 
That statute provided a complex and complete system of 
classification of army officers into Class A and Class B. 
Those officers classified in B were to be eliminated from 
the service by discharge or retirement. The statute pro¬ 
vided for a so-called preliminary classification board to 
consider the records of all officers and classify them either 
as A or B. An officer classified as B had the right to a 
hearing before a Court of Inquiry. After the proceed¬ 
ings before the Court of Inquiry, the entire record was 
considered by a Final Classification Board. The recom¬ 
mendations of that Board were subject to the approval 
or disapproval of the Secretary 7 of War, and if the retire¬ 
ment or discharge of the officer concerned was recom¬ 
mended, he had a right of appeal to the President. Sec¬ 
tion 24(b) was superseded and suspended by Public Law^ 
190, supra. It seems clear, therefore, that the Creary 
case cited and relied on by appellee has no application 
here. 

CONCLUSION 

Appellant respectfully contends that this case ought to 
be returned to the court below for the purpose of allow¬ 
ing him leave to amend his complaint in order to make it 
show the true facts which have transpired since the filing 
of the complaint, and the perfection of this appeal in-so- 
far as denial of his application for a hearing after the 
passage of Public Law 220 is concerned. It is also the 
contention of appellant that, as shown herein, the court 
below has jurisdiction to hear the evidence and determine 
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the status of appellant and whether he was retired under 
the old or the new statute discussed in his briefs and that 
of appellee. To deny appellant a judicial review of his 
k case seems to him and his counsel a closing of the door 

to that remedy in the courts which the committees of 
r Congress sought so carefully to safeguard, as shown by 

appellant in his brief and in the annex thereto. 

Respectfully submitted 

* 

* Richard L. Merrick 

Thomas H. King 
1624 Eye St., N. W., 
Washington 6, D. C., 

^ Attorneys for Appellant 
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Law Offices of 
MERRICK AND KING 
1624 Eye Street, Northwest 
Washington 6, D. C. 

Richard L. Merrick 
Thomas H. King 


Dale L. Jernberg 

Executive 6644 
August 14,1952 

Honorable Frank Pace, 

Secretary of the Army, 

Pentagon Building, 

Washington 25, D. C. 

Dear Mr. Secretary: 

An application has previously been filed by Lieutenant 
Colonel Dorris A. Hanes, 0-5198, for the correction of 
his records by the Army Board for the Correction of Mil¬ 
itary Records. The application was denied and the hear¬ 
ing refused. This action took place prior to the passage 
of P. L. 220 of the 82nd Congress. 

In the light of P. L. 220, the committee reports, and 
the testimony of Defense Department witnesses before the 
committees of Congress, it is respectfully requested that 
the Board for the Correction of Military Records grant a 
formal hearing with the opportunity to present evidence 
in the case of Lieutenant Colonel Dorris A. Hanes, 0-5198, 
at the earliest practicable date. 

Very truly yours, 

(S) Thomas H. King 
(S) Thomas H. King, 

Counsel for Lt. Col. 
Dorris A. Hanes. 

THK :dj 
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DEPARTMENT OF THE ARMY 
Office of the Secretary of the Army 
(Seal) Washington 25, D. C. 

Nov. 14, 1952 

Merrick and King 
1624 Eye Street N.W. 

Washington, D. C. 

Gentlemen: 

In connection with your request in letter of 14 August 
1952, for reconsideration and reference to Army Board 
on Correction of Military Records for a hearing on the 
application of Lt. Colonel Dorris A. Hanes, Retired, the 
case has been carefully studied by the Department Coun¬ 
selor, and all the facts, including your complaint tiled in 
the IT. S. District Court for the District of Columbia 18 
May 1951, again carefully considered. It is my decision 
that the facts do not indicate any error or injustice and 
consequently the case will not be referred to Army Board 
on Correction of Military Records for hearing. 

Sincerely yours, 

/s./ Frank Pace, Jr. 

Frank Pace, Jr. 

Secretary of the Army 


